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CHAPTER I
INTRODUCTION

The First Amendment to the Constitution states that the
United States of America has a free press. "Congress shall make
no law . . . abridging the freedom of speech, or of the press."
Some have argued that this is a provisioﬁ for an utterly unre-
strained press. Supreme Court Justice Hugo Black has said of the
First Amendment, "It is my belief that there are absolutes in our
Bill of Rights, and that they were put there on purpose by men
who knew what words meent and meant their prohibitions to be
absolutes."l Others, such as Jusgstice Felix Frankfurter, have
argued that freedom of the press is mitigated by responsibility.

A free press is vital to a democratic society because
its freedom gives it power. Power in a democracy implies
responsibility in its exercise. MNo institution in a democ~
racy, either governmental or privete, can have absolute
power. Nor can the limits of power which enforce regponsibility
be finally determined by the limited power itself. In plain
English, freedom carries with it responsibility even for the
press; freedom of the press is not a freedom from responsie-
bility for its exercise. Most state constitutions expressly
provide for liability for abuse of the press's freedom. That
there was such legal liability was taken for granted by the
framers of the First Amendment .that it was not spelled out.
Responsibility for its abuse was imbedded in the law. The
First Amendment safeguarded the right. . . « The public
function which belongs to the press makes it an obligation of
honor to exercise this function only with the fullest sense of
responsibility. Without such a lively sense of responsibility

1Harold L. Nelson and Dwight L. Teeter, Jr., Law of Mass
Communications (Sth ed. of Legal Control of the Press by Frank
Thayer) (Mineola, New York: The Foundation Preas, 1969), pp. 9-10.




a free press may readily become a powerful instrument of
injustice.

There are instances, of course, when the press i1s not respon-
sible and the rights of individuals are set at odds with the press's
right to free expression. Communications law scholars Harold L.
Nelson and Dwight L. Teeter, Jr. have referred to these instances
as "rights in conflict"—free expression vs. citizen's rights. 1In
order to protect the rights of citizens, a body of common and
statutory law has grown which is applicable to the press. It can
be generally said in relation to press law that:

Everyone is both legally and ethically responsible for

what he speaks, writes, and prints, and for such non-verbal
expressions asg taking part in parades, demonstrations, and
gsit=ins. If his action injures someone or damages property,
he is responsible for the injury or damage. He can be re-
quired to compensate the injured person, or he may be fined
or imprisoned if he has violated the law.=

This body of press law is applicable to high school news-
papers and yearbooks as well as daily newspapers, magazines,
books and other publications. As journalism educator Dwight
Bentel says:

The school publication has the same responsibilities

to its community, its readership, and to those about whom
it reports, as any other., It has the same potential for
good or evil, the same power to injure the individual.

In the hands of immature or irresponsible persons it can
be a pretty terrible thing. :

Hence in the eyes of the law, the school publication

(whether printed, mimeographed, dittoed, or a_parody of
some other publication) looks like any other .3

Lyilliam A, Hachten, The Supreme Court on Freedom of The
Press (Ames: The Iowa State University Press, 1968), P. 12.

Mupvin H. Perry and Harold Van Winkle, "Apgree on the Rules
Befgﬁe You ?tart the Game, " Quill & Secroll, XLV {October-November,
1910} s B 2l

3Dwight Bentel, "Has Your Paper Ever Been Sued," a mimeo-
graphed paper from the Journalism Extension Services of The
University of Wisconsin, {(no date given), p. 1.
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More succinctly, high school journalism textbook writers,
Julian Adams and Kenneth Stratton, indicated that "school news-
papers can be sued for libel, just as can daily newspapers,"l
and Journalist-attorney Dale R. Spencer says, "the student press
has essentially the same rights and responsibilities as the mass

n2

media. If this is the case:

It is important for all involved with student Jjournalists
to understand and appreciate the basic legal requirgmants
that are involved in so=-called communications law.

The high school journalist finds himself in a strange
situation indeed. A novice, he is thrust into the world of
publishing and expected to live by the same rules as a profes-
sional. Samuel Feldman, a journalism teacher and former news-

man summed up the situation well by saying, "scholastic journalism

is a curious paradox of practice being the actual game."u

Statement of the Problem

The study of press law in high schools has become important
recently because high school newspapers and yearbooks seem to be

making a steady move away from the bland productions of yester-

lrulian Adams and Kenneth Stratton, Press Time (Englewood
Cliffs, New Jersey: Prentice Hall, Inc., 1963), P. 263.

2Dale R. Spencer, "Communication Law: Fetter, Freedom
e ¢« o For Journalism," Communication: Journalism Education

Today, IV (Fall, 1970), P. 1L.

3samuel Feldman, The Student Journalist and Legel and
Ethical Issues (New York: Richard Rosen Press, Inc., 1968),
p. 62,

h1pid.



year which emphasised the positive side of school and avoided
controversial issues., William G, Ward commented on this when he

mentioned in the preface to his book The Student Journalist and

Editorial Leadership that he "believes that the campus press

today is vigorous, highly professional, more insistent on quality
than ever before, and certainly much more independent.and deter=
mined,"l

One phenomenon which has proded high school publications
into a change of complexion is the underground press movement.

Until recently, the long-established campus newspapers
enjoyed a monopoly. But now many schools are seeing the
birth of new publications which regard the other campus papers
as little more than controlled_bulletin boards for coming
events and sports scoreboards.2

The estimated number of high school underground newspapers has
ranged from 500 to over 3,000,

Another influence on high school publications has been the
general tenor of the times.

The 60's in America teemed with a welter of great events,
a horde of notable personages, all clamoring to catch the
chronicler's eye. Negros rushed forward to demand their
rightful place in a society that claimed to be egalitarian and
plainly wasn'tj their gains during the decade were consider=-
able, but the furies they loosed, both white and black, left
America strained with a deeper sense of racism than ever
before. The government plunged into & protracted war that
awakened most Americans to the limits of their nation's
povwer, immense as it had become, and persuaded many that it
had been deployed with overweening arrogance, Assassination
seemed to become a fact of political 1life: =a President, a

lwilliam G. Ward, The Student Journalist and Editorial
Leadership (New York: Richard Rosen Press, Ince, 1969), De e

2Jack A. Nelson, "The Underground Press," Freedom of
Information Center Report No. 226, University of Missouri at
Columbia, August 1969, p. L.

3Robert Je. Glesging, The Underground Press in Americsa
(Bloomington: Indiana University Press, 1970), De 129,
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& President, a Presidential candidate, the two most gifted
leaders of the Negro struggle were all shot down. The young
questioned, confounded and occasionally rencunced the world
their elders had built; the new generation increasingly sought
wisdom along paths where the old saw only folly. Scientists
probed both the vast distances of space and the minuscle
mysteries of the living cell; human life was transported to
the moon and traced to its fundamental sources in the gene,

These pressures, among others, brought a liberalized
trend to high school publications. Again Professor Ward comments:

In the 1960's there arose on many campuses & kind of
libertarianism in which students insisted on their right to
challenge the status quo before deciding whether to accept
it. Activists fought for more flexible curricula; they
broke down such gray-bearded traditions as lectures, pro=-
fessional distance, and the concept of in loco parentis. . . .
They also fought for a campus press free from authoritarian
controls .2

But even without this liberalization, the inherent
problems of producing a publication require that advisers and
staff members be aware of the legal implications of the content
of their publications., Often in the role of adviser, the
author has been asked by students, "Is this libelous?" or
"Can we reprint this article?"

Therefore, the author has endeavored in this study to
analyze (1) the teaching of press law in the high school situation
and (2) the influence press law has on the content of high school

publications.

Itrne 60ts," Newsweek, LXXIV (December 29, 1969, pp. 12-13,

2‘!\!&1‘(1, P_E. Cita, Pe 120,



Specifically this study was designed to determine:

1. Whether high school advisers have had training in
press law, and if so in what areas.

2. Whether press law instruction is inecluded in the
high school program, and if so to what extent.

3. The outcome of litigation brought against high school
newspapers and yearbooks,

L. The extent to which suits brought against high school
newspapers and yearbooks have been settled outside of court.

5. The extent to which high school newspapers and yearbooks
have been threatened with litigation. |

6. The extent to which items have been held from publication
due to concern for legality.

T« The extent to which printers have refused to print
items due to concern for legality.

8. The procedure used by advisers when they are concerned
about the legality of an item submitted for publication.

This study is important to the field of journalism for
a number of reasons. First, as discussed earlier, there is a
liberalization trend in high school publications. Second, high
school journalism programs are training grounds for future
Journalists. Third, the ever increasing population brings with
it more high schools and thus more high school publications.
Fourth, high school publications affect not only high school
students but also parents and the community. And fifth, people

are more litigation conscious than they have been in the past.



Definition of Terms

(A1l definitions except the ones for "adviser" and "high
school publications" are taken from Law of Mass Communications
by Harold L. Nelson and Dwight L. Teeter, Jr. The definitions
for "adgiser" and "high school publications" were written by the
author.

1. Adviser-=-The faculty member of a high school who
supervises the work on a student publication. In some schools
he is referred to as "sponsor.”

2. Common law copyright--A claim to literary or artistiec
property which is automatlic and which lasts Indefinitely until
publication occurs.

3., Contempt of court--Interference with the orderly
administration of justice.

. Defamation--Communication which exposes & person
to hatred, ridicule, or contempt, lowers him in the esteem of
hig fellows, causes him to be shunned, or injures him in his
business or calling.

5. High school publications--Newspapers and yearbooks
produced by students in grades 9 through 12 as classroom projects
or as an extracurricular activity which is part of the school
program,

6, Libel-<Written or printed defamation.

7. Libel per quod--A communication which is defamatory
when facts extrinsic to the communication make it damaging.

8. Libel per se--A communication which is defamatory
on its face.

9. Malice~-Communicating something with the knowledge
that it is false or with reckless disregard of whether it is

false or not.



10, Obscenity--Material which to the average person,
when applying contemporary community standards, the dominant
theme of the material taken as & whole appeals to prurient
Interest and is utterly without redeeming social importance.

11, Privacy-~This is the right of every persocn to be left
alone; the right of a perscn to be free from unwarranted publicity.
Also included is the right of an individual (or corporation) to
withhold himself and his property from public scrutiny, if he so
chooses,

12. Statutory copyright--A protection of manuscripts or

other intellectusal or artistic productions after publication.



CHAPTER II
REVIEW OF THE LITERATURE

Much has been written about press law and litigation
involving the mass media of the United States. High school
publications are subject to the same law as daily newspapers,
magazines etc.; however, the situation is somewhat different.

The high school situation is unique in that, there is
a convergence of juvenile léw, school law, and press law.

Also, there has been a considerable amount written about
press law and college publications. The concern of this study,
however, is high school publications, and as Will be pointed out
later, the courts have treated college publications differently
than high school publications. For these reasons the literature
concerning college publications will not be reviewed.

Most of the study and writing relative to the law and
high school publications have been in the area of press freedom
or the applicability of the First Amendment to high school
publicationa. Often this involves underground publications
rather than school sponsored publications (which is the concern
of this study) as well as modes of expression other than writing.

One of these works is Robert Trager's paper, Freedom of the

Scholastic Press: Landmark Legal Cases. Although the First

Amendment is not the primary concern of this study, it is defi-

nitely related and deserves brief comment here,



10
There seems to be some disagreement among writers con-
cerning the applicability of the First Amendment to the high
school situation. Journalism educators Murvin H. Perry and
Harold Van Winkle appear positive:
"The Consitutional guarantee of freedom of the press
does not apply to a student newspaper because the newspaper
is under the jurisdiction of the principal and the board
of education." True or False?
The answer is False, of course, because the provisions
of the U.S. Constitution do not stop at the edge of the campus
or at the front door of the school building.l
Samuel Feldmen does not agree: '"Whether the First Amendment
guarantee of freedom of the press extends to the public schools
is 8till a moot point, but an interpretation may be forthcoming
in the next decade."? Jean Stevens, an editorial assistant at
the University of Missouri's Freedom of Information Center,
also feels that "The courts have not yet determined the extent to
which the First Amendment guarantees apply to student publications."3
After researching the area, Trager concludes " . . . the right of
students to be protected by the First Amendment of the United

States Constitution, remains unsettled in the minds of students,

teachers, administration, and judges."LF

1Perry and Van Winkle, op. cit., p. 2.
°Peldman, op. cit., p. 17.

3rean Stevens, "Student Press Revisited," Freedom of
Information Center Report No. 260, University of Missouri at
Columbia, April 1971, p. 1l.

hRobert Trager, 'Freedom of the Scholastic Press:
Landmark Legal Cases, a paper presented to the Assoclation for
Education in Journalism, August 17, 1970, p. 1l.




1L

College editors enjoy a freer hand than high school
editors, for, as Stevens points out:

¢« o » student editors turn more frequently to the courts

which deal with the cases on an ad hoc basis. It is these
individual cases which reveal a trend toward the defining of
academic press freedoms in somewhat the same light as that
of the established press for college publications. However,
high school journalism is often viewed differently by the
courts.

The reason for the different approaches to college and
high school students is merely one of maturity. Trager found
that "strong opinions have been expressed that high school-age
students cannot be granted rights equal to those of college
students or the general adult public."Z2 Trager goes on to point
out "it has also been said that 'it seems unwise to assume . . .
that school children possess sufficient sophistication or expertise
to distinguish "truth" from "falsity" . . .'"3

Changes are occurring . in the courts' attitude toward First

Amendment rights of high school students however. Tinker vs.

Des Moines Independent Community School District was a landmark

case., A group of high school and junior high school students were
suspended for wearing black armbands to school in protest of the
Vietnam war, The Supreme Court overruled the school officials

on the grounds that prohibiting expressions of opinions

lStevens, op. cit., p. 1.
2Trager, op. cit., p. 25.
3Tbid., p. 26.
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on public school campuses, unless 1t was shown that the opinions
would cause disruption, is violative of the students! First
Amendment rights. Trager pointed out that Tinker "dispelled

administrative autonomy and recognized that students do have

First Amendment rights.“l

Although Tinker did not involve a publication, the rule
about disruption applies to publications as well. Stevens offers

an example:

In every major college case, the court decision has been
favorable to the principle of a frees student press., The
high school press has not fared as well,

A three-judge U, S. Court of Appeals panel upheld the
authority of school officials to censor student publications,
but called for procedures that would clearly tell students
what kind of material must be approved, and what degree of
disorder must be expected to result from publication of the
material before censorship is justifiable, Judge Irving
R, Kaufman wrote a footnote to the decision, saying that
similar censorship might be more inhibiting and less justified
on university campuses,

Another example points out that administrators may expell students
83 well as censor a publication if disruption has occurred or
is eminent.

The Ues S, Supreme Court has, in effect upheld a U, S.
Circuit Court ruling which stated that students ecould be
expelled from school only if their publication caused 2
substantial disruption of school activities or if evidence
pointed strongly toward disruption,

The High Court made no comment on the case in refusing to
hear an appeal by the Joliet Township, Ill. Board of Education,

The board had originally expelled high school students

11bide, pe Ul

2Stevens, op. cite, Pe 6o
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who criticized school officials in a publication. The Ui .
Circuit Court in Chicago upset the expulsion last April.

Stevens sums up the court's stand on First Amendment
freedoms in the scholastic press in this way:
Although there are not enough cases on which to base a
"last word" analysis of the prospects for campus press, the
trend to date is & strong court stand in favor of free
college publications and an unwillingness to cut off con=-
stitutional rights at the university or high school door .2
More important to this study than the abstraction of
First Amendment rights is the practical question of who is liable
in the event of litigation against high school publications., The
publisher is usually the one facing the litigation, and in the
high school situation, "legally . . . the board of education is
the publisher of the newspaper."3 Perry and Van Winkleu,
high school publications adviser Sandra Grasingers, and Feldman6

agree. Perry and Van Winkle elaborate on the topic in this way:

1"High Court Upholds Student's Right To Publish Criticism,”
Newspaper Fund Bulletin, March-April, 1971, p. &.

2Stevens, op. ¢it., p. 8.

3Laurence R, Campbell, "Censorship! Is It Necessary?
Or Can It Be Avoided?" Quill & Scroll, XLV (Oct ober-November,
1970)¢ Pe 16.

hPerry and Van Winkle, op. cit., p. 2.

Ssandra Grasinger, "Avoid Censorship," Quill & Secroll,
XLV (October-November, 1970), p. 10.

6Feldman, op. eit., p. 48.
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The crucial question 1s this: Who is legally responsible
when the student newspaper injures someone with an editorial
or & column or a news story that is libelous? Or when the
content of the newspaper invedes privacy, interferes with
the orderly processes of the courts, tends to incite riots,
or comes in conflicet with other legal restrictions on the
press?

In a strict sense, everyone who had anything to do with
the publication is responsible, but in practice only the
publisher is held responsible; and the publisher of a school
paper is the school or the school corporation. .. . « Sponsor-
ship is the key, no matter how nominal the support by the
school. Even if the school provides only office space, or
typewriters, a simple duplicating machine, or only the name
of the school, responsibility accompanies that support .l

There is agreement, then, that the school district is
legally the publisher of high school publications. Perry and
Van Winkle suggest that the school distriect alone 1s liable in
the event of litigation:

Thus, a suit for damages would be filed against the
principal, or the superintendent, or the school board,
as officers of the corporation--and not against the student
editor or the student newspaper staff members.

Even if the student edltor were named ’'n a suit, the court
would probably dismiss the complaint because the editor is not
of legal age, or because he is not primarily responsible
for the content of the newspaper, or both. From a practical
standpoint, there would be little use in suing the student
editor if he did not have the financial resources to pay a
large judgment for damages-——and few students are that wealth.y.2

There i1s, however, disagreement on this point. "It is sobering
for a student to learn that, not only may the school district

be sued if the paper prints a libelous statement, but the student
editor and student writer (or more likely, their parents) may

also be sued."> Mr. John R. Higgins, attorney for the school

lPerry and Van Winkle, op. cit., p. 24,
21bid.

3Robert J. Sullivan, "The Overrated Threat," Quill and
Scroll, XLV (December-January, 1971), p. 23,
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district of Grand Island, Nebraska, indicated that the people
closest to the publication of the unlawful material (the writer,
the editor, and the adviser), would be the most likely defendants
in a suit. Specifically, he offers the opinion that people who
are in a first hand position, like to adviser, who have a:.proof-
reading responsibility and fail to delete libelous matter
can be held liable as condoning the libelous statement .t

The author concludes then, that anyone associated with the
publication of high school publications is a potential defendant
in the event of litigation. This would include the writer (or
cartoonist, or photographer, etc.), the editor, the adviser,
the prinecipal, the superinténdent, and the school district itself.
However, litigation usually goes where the money is, and in the
high school publications situation this often means the printer.
As will be pointed out later, a yearbook publishing company has
been the target of litigation at least twice.

Court decisions are difficult to find., John Hohenberg
indicates that " . . . so many libel suits are settled out of
court and so little is published or broadcast about them that it
becomes a chore to compile precedents in this area of the law."2
Feldman underscores this with the comment ". . . nearly all
scholastic libel cases are settled out of court. . . ."3 However,
at least two casez may be cited.

One case took place in Newark, New Jersey. The suit

resulted in a $38,000 libel judgment against the South Orange-

lInterview with John R. Higgins, School District Attorney,
Grand Island, Nebraska, May 28, 1971.

27ohn Hohenberg, The Professional Journalist (Chicago:
Holt, Rinehart and Winston, Inc., 1969), p. 320,

3Feldman. op. cit.. pP. 15,



