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INTRODUCTION

This paper is about the Kansas Planning Enabling Statutes. It is the
feeling of the author that these statutes need to be revised. The primary
aim of this study will be to prove that this need exists, by demonstrating
the problems inherent in the present law. These problems have been
identified by local planning professionals knowledgeable in this field, as
well as by national figures in planning and law.

A second aim of the paper will be to provide the reader with both a
historical background of, and a look at, current enabling law. Enabling
legislation will be traced back to its beginnings in Kansas. On the
national level, the origins of the standard planning and zoning enabling
acts will be examined, along with new approaches to land use law instituted
by various states.

A major part of the paper will be devoted to the analysis of a
questionnaire given to three planners, who are currently working in
Kansas, and are recognized within their profession as proficient in the
area of enabling law. They were asked a series of open-ended questions
that were formulated on the basis of research into the American Law
Institute's Model Planning Enabling Code, and into the Kansas Planning and
Zoning Enabling Statutes. The information gathered from all of these
sources will be used to suggest possible strategies to follow in modifying

the present Kansas statutes.



CHAPTER ONE
THE NEED FOR REVISION

The Kansas Planning Enabling Statutes give local governments the
authority to regulate 1land wuse, and provide gquidelines for the
administration of such requlations. With this authority, Tlocal
governments can plan, zone, subdivide, and form Planned Unit Developments
(PUDs). Typically, zoning and subdivision regulations are the first to be

adopted; later, as the area develops, PUD regulations may follow.

PROBLEMS IDENTIFIED IN LEGISLATIVE HEARINGS

Because the enabling laws provide the framework on which all local
land use regulations are based, it is important that they be as clear,
concise, and up-to-date as possible. Yet planning officials involved in
Kansas legislative hearings have identified the following problem areas in
the statutes.1

1) Planning commissions usually do not fully wutilize the
comprehensive plan. Often the plan is ignored, and in some cases may even
come to be seen as a hindrance, rather than as a useful planning tool.2

In the Kansas enabling laws, the planning commission is the agency
authorized to create the comprehensive plan, as well as to adopt it as "the
official plan of the city."3 The governing body is barely invelved; it is

only required to "consider" the proposed plan, and to submit its
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recommendations regarding it to the commission within sixty days. The
statutes go on to say that "such plan...shall constitute the basis or guide
for public act‘ion.”4 Unfortunately, a plan conceived and adopted without
the ongoing participation of the community's elected representatives may
not reflect the desires of their constituents.

Many of the early planners believed that rational and consistent
planning could only be achieved by separating it from the political
machine. Their beliefs were incorporated into the Standard City Planning
Enabling Act of 1928. This document, which set the course for almost all
planning enabling law in the United States, advanced the concept that
planning and politics do not mix. The stage was set for planning to be put
on an ideological pedestal, where unfortunately it can have only limited
impact. It remains much the same today, 54 years later.

2) Kansas enabling law contains no provision for the adoption of

5 Again, this reflects the

local policy statements by city commissions.
lack of input by local officials into the long-term goals of the community.
Over a period of time, this omission can lead to uncoordinated planning,
since policies will tend to change to fit temporary conditions. This
process can bee seen at virtually any planning commission hearing or
governing body meeting. The planning commission, having no set policies on
which to base its decision, reviews each case on immediate rather than
long-range conditions, as does the governing body. The result is often
undirected growth, and conflicting land uses with the community.

One of the possible reasons for the lack of policy formation in local
governments may be the reluctance of elected officials to commit
themselves to a preordained path, especially with the existence of so many

6

interest groups today. But policies can be drafted to be flexible,
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leaving the official room to maneuver. One way to do this is to allow
input from the community at large, through the use of public hearings
especially designed for formulating policy. Another way might be to allow
for joint sessions of planning and governing commissions, so that they may
better exchange ideas. Whatever the device used, it is essential that some
basis for community development be initiated and adhered to be the elected
representatives of that community.

3) Zoning procedures are too complicated for the common citizen to
understand, as anyone who has tried to decipher them can testify. A prime
example 1is the procedure to initiate a zoning amendment. The process
involves shuffling the proposal back and forth several times between the
planning commission and the governing body.7 This complicated ritual was
probably meant to ensure meaningful dialogue between the two bodies.
Whether it does or not is questionable, because neither has any policy upon
which to base its decisions, so each case is viewed on an individual basis.
In many cases, the planning commission's only role is to legitimize the
governing body's decision. In the meantime, the unnecessary complexity
discourages citizen participation, and increases the 1likelihood of
procedural mistakes that can lead to costly delays and Titigation.

4) The laws governing the subdivision of land are inadequate.
First, there is no mention in the statutes of the multiphase approval
process (preliminary and final plat) that typically exists in many
communities. Many planning officials feel that since this process is so
widely utilized and endorsed throughout the state, it should be
incorporated in the statutes as standard procedure.8

Second, some planning officials would like the authority to require

"in lieu" payments for open space, parks, and schools and/or development
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fees. This authority already exists to provide for the completion of
certain utility improvements such as streets, sewers, and drainage. In the
case of open space or other related public facilities, however, the
jurisdiction may only require that the developer reserve or "dedicate" a
certain percentage of the land for these uses. This percentage may not
exceed one tenth of the land being subdivided, excluding streets, alleys,
easements and other public ways. But many subdivisions are so small that
even a ten percent dedication cannot fulfull the public facility needs of
the new community, even though it takes a big chunk out of what the
developer has to build on. In lieu payments for these facilities can be
used by the local government to buy the needed land separately. Where
there are several small subdivisions clustered together, their combined
payments could purchase more total land than can be acquired from separate
dedications.9

Finally, by providing few guidelines for the approval of subdivisions
plats, the statutes have contributed to the lack of uniform standards for
residential development. This does not mean that extremely specific
guidelines should be incorporated into the law. Obviously, it is important
that local communities have a fair degree of flexibility in the regulation
of their subdivisions. Nevertheless, some general standards could be
provided or referenced to in the statutes. This would be particularly
helpful to joint city/county commissions, who sometimes find it difficult
to agree on the formation of subdivision regulations. As one planning
official puts it, “subdivision regulations by joint city/county
commissions are a total disaster."'0 Whether this is because the officials
cannot get along, or because the two governing bodies cannot agree, is

debatable and probably of Tittle consequence. No law can mandate
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cooperation, but with some guidelines at least there would be Tless to

disagree on.

PROBLEMS IDENTIFIED IN THE LITERATURE

In their book, The States and Land Use Control, R. Robert Linowes and

Don T. Allensworth discuss the need for changes in the enabling 1aws.11
Some of the problems that are applicable to Kansas are:
1) Fragmented decision-making 1in the community. Most Tlocal

governments have a less-than-unified strategy for land development, and
much of this can be attributed to state enabling legislation. For example,
in Kansas the laws are broken up into sections for planning and zoning in
cities, in townships, and in counties. Also, within each section,
planning, zoning, and subdivisions are separated from one another,
implying that each is independent and exclusive of the others.12 The
result is a large amount of duplication and a fragmented decision-making
process.

2) State enabling laws are too detailed. The enabling laws are
overly concerned with minor planning and zoning considerations,
particularly with procedural and administrative matters. For example, the
Kansas enabling statutes specify the number of members on the planning
commission, their length of service, and how often they should meet.13 Ix
may be wise the fix the maximum term of planning commission members, but
the other matters are best left to the judgment of the community.

On the other hand, some planning officials have complained that the
statutes are not detailed enough in such areas as notice and hearing

procedures, which they assert causes too many due process errors.l4 But
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even very explicit laws cannot eliminate the possibility of errors. It
would be sufficient for the state to establish some widely accepted
standards of due process and fair procedures, and leave it at that. The
broader approach may well afford more protection to the general citizenry
and private groups than excessively detailed legislation would.

3) Enabling legislation views zoning in negative terms. Formerly,
zoning legislation emphasized what was not permitted. An ideal community
was defined not in terms of what it was, but in terms of what it was not.
In other words, zoning was used as a device to keep commercial uses out of
residential neighborhoods.15

Today, the nature of zoning is typically seen in more positive terms
and planning no Tlonger is Jjust an afterthought; planning sets the
objectives and zoning carries them out. Of course, this ideal 1is not
frequently achieved. If this philosophy is to be promoted, however, state
enabling laws must be altered to accommodate it.

4) Enabling legislation excludes regional factors. Under state
enabling legislation, and this is particularly true in Kansas, the context
of planning and zoning decision-making is decidedly local. This isolation
is legally sanctioned by the state legislature, a situation that fits in
nicely with the anti-city feelings of the emerging suburbs, and the
individualistic character of the rural population.

Communities throughout the country are increasingly critical of the
metropolitan area, the region, and the state. This attitude is exemplified
by the growing number of court cases dealing with matters such as
exclusionary zoning and the regional growth responsibilities of local
governments. The following case illustrates how the exlusion of regional

factors in a local zoning ordinance can affect housing. In Southern
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Burlington County NAACP v. Mount Laure1,16 the zoning ordinance of Mount

Laurel, New Jersey, contained zones for industrial, single family, and
commercial uses, plus a small area for one- and two-bedroom apartments. A
developer applied for a zoning change to allow apartments of more than two
bedrooms, but his request was denied. The case eventually came before the
State Supreme Court, where Justice Hall contended that a community has an
affirmative duty to provide its fair share of regional housing. By
restricting the development of larger apartments, the town had, in effect,
excluded larger families from settling in the area.

The Kansas statutes do include authorization for the establishment of
joint or regional commissions in order to provide for "the unified
development of the area, eliminate planning duplication, provide for
community development, and promote economy and efficiency 1in the

17 The decision to Jjoin in a

coordinated development of the area."
cooperative effort is entirely up to the jurisdictions themselves; an
example is the cooperation between the City of Wichita and Sedgewick
County. However, the statutes clearly state that "all legislative power
with respect to zoning and other planning legislation shall remain with the
governing body of the cooperating cities and counties."18 This makes it
very clear that local control is still most important in Kansas.

5) Enabling 1legislation overlooks public facilities. Enabling
legislation is aimed primarily at private uses and private property.
Public uses are virtually overlooked, even though such public facilities
as sewer lines, water systems, recreational networks, and mass transit
have an ‘important effect on both the timing and the 1location of

development. At least one planning official in Kansas has suggested that

if the capital improvements budget was more closely tied to planning, land
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development might proceed in a much more reasonable and cost efficient
manner. 19

[t has been a law of land use that growth tends to follow the
construction of public facilities, which are usually not coordinated with
the planning process. This causal effect can be clearly seen in the case
of Petaluma, California. Once a small valley outside of San Francisco
devoted primarily to dairy and poultry production, Petaluma is now part of
the city's metropolitan area. Its change of status started with the
construction of a road linking it to San Francisca. Within two years, 5000
people had moved into the area, living mostly in tract housing. By 1972,
housing had become very tight. To protect the town's central area and
establish orderly growth, the local officials formulated a citizens'
growth strategy, tying the rate of public development to the maximum
achievable rate of public utilities. Specifically, the program tried to
1imit the number of dwelling units by creating a series of concentric zones
around the town and then 1imiting building permits in those zones. A
citizens' board was established to ensure that different types of housing
would be availabe in each zone, but a lack of rental and low-to-moderate
income housing developed. On January 7, 1975, a suit was filed in the
Federal District Court against Petaluma on the basis of the 11th amendment,
and the 1866 Civil Rights Act.2® The contention of the plaintiff, the
Sanora Construction agency, was that by limiting the number of permits
jssued a year, the town was restricting the right of people to move into
the area. The plaintiff noted that there were delays of up to three years
between the initial request for a building permit and fts subsequent
approval. In addition, they asserted that low- and moderate-income groups

were being excluded from the community, due to the insufficient number of
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units available for them, and fhat this in effect was a violation of their
civil rights. The plaintiff's case was upheld in the District Court, but
later dismissed in the Circuit Court of Appeals.

[t is obvious that the construction of the highway linking Petaluma
with San Francisco drastically altered the character of the area. The
state highway department and local highway agencies are exempt from local
zoning regulations, as are most public facility agencies. This practice is
meant to eliminate necessary red tape, but sometimes it causes more
problems than it solves.

6) Planning and zoning are permissive. State enabling laws do not
require planning, zoning, and subdivision controls, but "permit" them.
The prevalent attitude in Kansas is to preserve this approach, though there
have been proposals to create more incentives for planning at the local
level. These incentives are typically based on the desire of most local
governments to have more and greater regulatory power, for example, the
power to initiate PUDs only when a comprehensive land use plan is in
effect. Politically, this may be a better solution for Kansas.
Nevertheless, some fairly convincing arguments still exist for mandating
planning and zoning at the local level.

First, planning and zoning can improve land use and development
patterns, eliminating problems that might arise without them. This is
especially true in rural areas, where unplanned development, overflowing
septic tanks, and indiscriminate removal of trees are possible. Second, if
localities do not adopt proper ordinances, they are inviting state, and as
exemplified by the Prairie Park debate, possibly even federal controls.
Third, the absence of a planning and zoning ordinance can lead to control

by some private power structure. Certainly, it is better to deal with land
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use on a legal, rather than an unwritten and invisible, basis. The latter
is often blatantly political, prejudiced, and simply unfair. Finally,
planning and zoning force communities to think in advance about what they
want and where they are going. This does not mean that all decisions are
final, since the plan is meant to be flexible. It simply reflects the

community's desire to provide itself with some guidance.

CONCLUSTON

In conclusion, a review of the literature shows that the present
Kansas enabling statutes have serious shortcomings. Among them are the
absence of a comprehensive policy at the local level; the fragmentation of
planning efforts by governmental bodies having overlapping jurisdictions;
antiquated legislation that has failed to keep pace with new developments
in the field; and the abstruse and repetitious text of the laws themselves.
The following chapters will examine the historical development of enabling
legislation; will explore the strategies used by other states to deal with
some of the above problems; will present the opinions of local experts on
these matters; and will offer suggestions for the updating of the Kansas

planning and zoning enabling laws.
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CHAPTER TWO
ENABLING LEGISLATION - A HISTORICAL PERSPECTIVE

It is often instructive to review the history of a subject. This is
particularly true when investigating the law, because it is shaped by a
variety of societal and environmental conditions. In this chapter,
planning and zoning enabling law will be traced back to its origins,
nationally and then within Kansas. Before this, however, some of the legal
aspects of enabling law should be discussed.

"Enabling legislation" does not refer to all state legislation and
further, it is not another name for planning law. It is a special form of
state enactment, authorizing local governments to carry out specific
functions or projects. More simply, it "enables" local governments to
perform a function that they otherwise would not be able to. It does not
mandate or require sections, as is the case with most state legislation,
but permits them, under certain conditions.

Enabling legislation sometimes defines which local governments are
authorized to execute planning or zoning. For example, in the Kansas
enabling statutes, Township Zoning Boards are only permitted in counties
with certain populations. The statutes may also deal with substantive
matters, including the nature and composition of the planning commission.
In Kansas, planning commissions must consist of not less than seven or more
than fifteen members, two of which must reside outside of, but within three

1

miles of, the corporate limits of the city. Incidentally, enabling

14
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legislation is not limited to planning and zoning. It is used by the
states in many other areas as well, such as public housing, urban renewal,
recreation, and sanitation.

In our system of government, police power rests with the states, and
not with the federal or local government. "Police power" refers to the
general authority of a government or sovereign entity to take action and
legislate in the public interest, for the general health, safety, and

2 While the U.S. Supreme Court has not sought to

welfare of the people.
limit the scope of these powers, it has required that they meet certain
standards with regard to constitutional issues, such as the right to
nondiscrimination, equal protection, and due process under the law.
Federalism, as practiced in this country, has placed the police power
at the subnational level. The national government is limited to those
functions and duties authorized and listed in the Constitution of the

United States.3

Unspecified powers or those not given to the national
government are reserved for the states under the tenth amendment.4

A distinction should be made between federalism as it is practiced
today (cooperative federalism), and federalism as it existed before 1937
(dual federalism). Under dual federalism, the states and the national
government had separate spheres of influence, in which each was dominant.
The Supreme Court acted as the umpire in this system, by 1limiting
congressional action on the grounds that it conflicted with the authority
given to the states by the Constitution. At other times, the Court
concluded that some state activities were invalid because they could only
be dealt with by Congress.

After 1937, the national government placed more emphasis on pooling

resources to meet common problems. Cooperative federalism stresses a
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partnership between different levels of government. Congress used the
categorical grant-in-aid program to become the umpire of the federal
system; block grants and revenue sharing were added Tater.5 These changes
are important because they determine how much control the states have with
regard to police power.

Under President Reagan's "new federalism," which sounds remarkably
similar to the old dual federalism, states will again have a greater role
in the exercise of their police power. But some states may not be ready
for this new responsibility, especially if their enabling legislation is
outdated.

Within the states, the political system is "unitary." This means that
all police power resides with the state government, and that the local
governments are subservient to, or merely creatures, of the former. This
precedent was established by the Dillon rule decision, named after the

6 The unitary

Chief Justice of the lowa Supreme Court, John F. Dillon.
principle is usually applied to all local governments, even though the
actual ruling dealt only with municipalities. Since Tocalities are
creatures of the state, they can do only what the state permits or mandates
them to do, and this is where enabling legislation becomes important.
State laws have to be drafted to allow local zoning and planning.

The states enacted zoning enabling legislation first; planning
legislation was not considered until later. Perhaps this explains the
present relationship between the two. Although theoretically planning
should preceed zoning, in reality it rarely does. This is because zoning
is law, which must be obeyed. It sets absolute criteria for land use while

planning only suggests uses for the land. Planning is regarded as a tool

for the future, whereas zoning takes place in the present.
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Our colonial period did not reflect the present concept of land use
regulation. During the sixteen and seventeen hundreds, land use
requlation was strongly biased towards meeting future needs, especially in
terms of agriculture. In 1631, the Virginia House of Burgesses passed an
act requiring each white adult male to grow two acres of corn.7 The
penalty for noncompliance was the forfeiture of an entire tobacco crop. In
1653, planters were also required to sow egual amounts of corn, peas, or
grain as tobacco.® These laws were necessary to ensure the population's
food supply.

In the nineteenth century, regulations in urban areas resembled our
present building codes. To prevent the spread of fire, Boston laws
required buildings to be of brick or stone, and their roofs to be of slate
or tile. In Philadelphia, the laws required the construction of party
walls, specified their thickness, and levied fines for vioTations.g

It was not until our urban areas began to grow in size and density
that use restrictions were formed in various districts. The first
restrictions pertained mostly to slaughterhouses: in New York City the
slaughtering of animals was periodically banned altogether. But these

districts were still scarce, a situation that did not begin to change until

the early 1900s.10

THE ORIGINS OF PLANNING AND ZONING ENABLING LAWS

In 1916 the first comprehensive zoning measure was adopted in New York
City.l1 The new zoning clauses of the charter provided for the adoption of
regulations affecting the height, area, and use of buildings, as well as

the use of 1land. But rather than give a detailed account of its
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provisions, it would be more instructive to examine what motivated the
leaders of the time to create such a device.

As the transportation network of New York City grew, so did
congestion. Increasing numbers of people from outlying areas were being
brought into the city to work every day. The need for increased work space
and the scarcity of land encouraged the construction of very tall
buildings, which reduced the supply of light and fresh air at and near the
street level. At that time, structures could legally rise to any height,
assume any form, be put to any use, and cover all of the lot from the ground
to the sky. In the southern part of Manhattan, these buildings made narrow
streets look like dark gorges. Building conditions were chaotic, as
described in Basset's book Zom‘ng:12

The first skyscraper to be erected in a block would cover

the entire lot up to the roof and open its windows on neighboring

lots. A high building so erected prevented other similar

buildings from being constructed in its immediate vicinity. The
reason for this was that the desired building would have no light

on the side toward the existing high building. Moreover, if the

first builder set his structure back from the lot line in order

to have open space in which to front his windows, the builder on

the next adjoining lot would front his windows on such open

space. In other words, where the building on each lot could

legally cover the entire space, the first builder obtained a

virtual monopoly of the light and air.

The commissioners charged with studying this matter realized that the
city needed more than simple height restrictions. Setbacks and Tlot
coverage had to be established in order to relieve the congestion. But
this in itself does not constitute zoning. Zoning is concerned primarily
with use, and is not essential as a tool for ensuring adequate divisions of
light and air in a congested area. Hence, there must have been other, less
ideological reasons why the commissioners initiated zoning.

The government's intervention in land use was not so much utopian as

political. Various interest groups wanted to restrict certain uses from



