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Chapter 1

Since colonial times efforts have been made to regulate the use of land
in order to provide protection for the public health and safety, One of the
tools available for this endeavor is zoning, Zoning is the regulation of the
use of land, population density, and height, bulk, and use of buildings, From
the earliest zoning measures, designed to segregate gunpowder mills and store-
houses from residential and commercial areas, the exercise of public control
over private interests for the protection of public health and safety has led
to the development of complex zoning regulations, Zoning within cities has
matured in the last fifty years and is now highly refined to meet the various
needs of different commnities, During the same time that urban areas were
developing and refining their zoning regulations, few rural areas were imple-
menting zoning to protect agricultural land from urban encroachment,

The urban-agriculture conflicts resulting from the slow development and
acceptance of zoning regulations in rural areas has created complex problems
for rural governments and residents, "These conflicts and the problems cre-
ated may be separated into the following three groups:

i, Problems of excessive taxes resulting from a shifting to farm tax-

payers of development and public service costs,

2, Problems that result from adverse effects of nonfarm land uses on

egricultural plant and operations,

3. Problems created by objections of nonfarm people to certain farming

activities and practices.”1

1Erling D, Solberg, "The Why and How of Rural Zoning," Agriculture Information

Bulletin No, 196, Decerber, 1958




Many rural residents and the public officials whose duty it is to repre-
sent these individuals may not be aware of the benefits of zoning rural lands,
Protection from urban encroachment is one of the major benefits zoning provides
to rural residents and their property, Zoning of rural land can prevent wide-
spread, piecemeal location of nonfarm residences and subdivisions, Regulation
of junkyards and garbage dumps through zoning can protect farmlands from hape
hazard location of these uses which have detrimental effects on land produc-
tivity and livestock, Commercial and industrial uses which are excluded or
strictly regulated by most communities can be prevented from locating in these
rural areas without meeting certain regulations intended to protect the rural
resident and his land,

Unregulated use and development of rural land leads to the three groups
of problems cited above, Adoption and implementation of zoning regulations
is needed to prevent rural aresas from becoming overburdened with excessive
service costs, Zoning regulations can help rural areas prevent or regulate
commercial and industrial uses of land which are attempting to avoid strict

regulations imposed by most urban areas,

The need for zoning of rural land has been recognized and the benefits
of zoning rural areas are mumerous, The adoption of county ordinances can and
has helped solve problems encountered by rural areas in the face or urban en-
croachment, However, many rural areas do not have zoning regulations, The
absence of firm enabling legislation and local initiative combined with con-
servative attitudes and political considerations are contributing factors that

have retarded the development and adoption of zoning regulations in rural areas,

In Kansas, enabling legislation has made it possiblé for counties to con-

trol their rural land through zoning regulations, However, many counties in



Kansas have not adopted zoning regulations, Many counties in the state have
the need for and the ability to provide zoning of thelr rural land, With the
need for regulation and the ability to provide such regulation, it is appar-
ent that some attitudes exist among public officlals or their constituents
which may explain why zZoning has not been implemented in many Kansas counties,

It is the intention of this report to identify prevalent attitudes of
county officials toward county zoning, Identification of these attitudes will
provide an explanation of why many counties in the state have not adopted zon-
ing regulations, The legal basé of zoning will be discussed in the following
chapter to show that valid enabling legislation exists in Kansas which allows
all counties to implement zoning regulations, Subsequent chapters will dis-
cuss a statewide survey of County Commissicners' and County Planning Commission
Chairmen attitudes toward zoning, Conclusions drawn from this survey will pre-
sent major reasons which impede the adoption of zoning in many counties, Rec-
ommendations of possible steps aimed at encouraging the adoption of county zon-
ing will be presented in an effort to assist state, regional, and county of-
ficials in the implementation of a vital tool necessary for the success of
orderly growth and development in this state,



Chapter 2

Zoning is a major tool of planning that is available to public officlals
and planners for use as a means of insuring orderly growth and development of
their jurisdiction, Zoning regulations and ordinances offer public adminis-
trators the opportunity to regulate the use of land to insure the best pos-
sible protection of the public health, safety, and welfare, Zoning as it is
known today has become complex since 1916 when New York City adopted the first
comprehensive zoning ordinance in this country, Since that time, the legal
authority for public control of private land has been questioned and subse-
quently refined by numerous legal cases, An investigation of this legal his-
tory will provide an understanding of the legal authority for adoption and
implementation of zoning ordinances, This chapter will discuss the develop-
ment of the legal base for zoning in this country, The history of Kansas zone
ing law will then be discussed to demonstrate how county zoning has developed
in the state,

Zoning is an exercise of the police power which is inherently a right of
the several states, "Police powsr may be defined as the power of the state
to adopt and establish reasonable laws, restricting and regulating the use
and enjoyment of property in order to promote the general welfare and the
public health, safety, morals, order, convenience, and prosperity."1 Since
zoning is a police power, governmental subdivisions of a state may be author=
ized by the state to exsrcise such regulations within the guidelines expressly
set forth by the state, The authors of this country's first zoning ordinance,

adopted by the New York City Board of Estimate and Apportionment on July 25,

1Ialand Edmonds, Class Lecture in Planning Administration and Implementation,

Department of Regional and Community Planning, Kansas State University, 1974



1916, were aware that ",,,,.a zoning ordinance would be'upheld only if its re-
lation to the police power could be established to the satisfaction of the
courts, "2 The New York City zoning ordinance was properly related to the

| police power in two ways, First, an act of the New York legislature granted
the Board of Estimate and Apportionment of New York City the power to adopt

| a zoning ordinance, Secondly, references were made in the ordinance which
stated that the regulations were designed to promote the general welfare and
‘l?he public health, safety, and order, The New York City comprehensive zoning
ordinance was subsequeht]y questioned in Lincoln Trust Company'v, Williams
Building Corporation, 229 NY 313; 128 NE 209(1920), The court held that the

ordinance was a proper exercise of the police power,

With legal support from the New York decision by the New York Court of
Appeals, the idea of comprehensive zoning spread rapidly, By 1925, nineteen
states had enacted enabling legislation for zoning based on the first Stand-
ard State Zoning Enabling Act of 1921, The question of whether or not zoning
regulations were a legitimate exercise of the police power was yet to be de-
cided by the U, S, Supreme Court but by 1926 many state courts had upheld the

constitutionality of zoning, .

In Village of Fuclid, Ohio v, Ambler Realty Company, 272 U,S, 365, 47

s,Ct, 114, 71 L,Ed, 303(1926), the U, S, Supreme Court upheld the constitu-
tionality of zoning by ruling that the comprehensive zoning ordinance was a
valid exercise of the police power bscause the ordinance had the intent of
regulating the use of land to provide for the equal protection of the public
health, sa;fety, and general welfare, With this decision the validity of

ZRobert M, Anderson, American law of Zoninz, vol, 1, (San Francisco: The
Baneroft-Whiltney Company, 1968), p., 45



goning was firmly stated and the acceptance of zoning regulations and ordi-
nances increased, "The Euclid Case firmly established the constitutionality

of comprehensive zoning, It determined that the main features of the ortho-
dox type of zoning ordinance - the division of the commnity into districts,
the restriction of the use of private land in such districts, and the ex-
clusion of certain residential districts - were within the reach of the police .
power, In addition, the Euclid decision tipped the judicial scales so heavily
in favor of approval of this kind of land use controi that the courts of all

of the states finally approved it,">

Kansas, however, had passed lezislation in 1921 authorizing cities to en-
act a zoning ordinance, Chapter 100 of the Laws of 1921 authorized any city
in Kansas to divide itself into zones and to regulate the use of land and
buildings within those zones, The constitutionality of this law was subse-
quently raised in 1923 in the case of Ware v, City of Wichita, 113 Kan, 153

(1923), In deciding this case, the Supreme Court of Kansas held that the
establishment of reascnable zoning districts under the authority of Chapter
100 of the Laws of 1921 was a valid exercise of the police power, In this
decision, the Supreme Court of Kansas related zoning to the police power as
defined earlier in this chapter by saying:s "It cannot be denied, however,
that a reasonable zoning ordinance has some pertinent relation to the health,

safety, morals and general welfare of the community."u

Kensas cities were granted the authority to zone in 1921 and the con-
stitutionality of this delegation of the police power was accepted by the
Supreme Court in Kansas in 1923, The Euclid decision handed dowm in 1926

3
Ibid,, p. 53
4“1 P

11iam A, Dumars, Reports of Cases Argued and Determined in the Supreme Court
of the State of Kansas, vol, 113, (Topeka: State Printing Plant, 1923), p, 153




by the U, S, Supreme Court reinforced the Kansas declsion and zoning became
an accepted tool of land use regulation in this state, At this time zoning
became an important regulatory device for cities but there were no provisions
made for the regulation of land use in Kansas counties, Legislation enabling
adoption of county zoning regulations developed slowly over the next fortye

five years,

Chapter 165 of the Laws of 1939 was the first enabling legislation re-
lative to county zoning, This law authorized the zoning of unincorporated
territories of townships in counties with a population of between 30,000 and
100,000, Additionally, such counties authorized to develop zoning under this
law were to be adjacent to either ancther county with a city of more than
100,000 population, or adjacent to another state, This law was subsequently
amended in 1941, 1945, 1947, 1953, 1961, and 1963 so that Chapter 19, Article
29, Bection 1 of the General Statutes of Kansas now reads in part ",,.,..the
county commissioners of all counties in this state may by resolution provide
that all lands within any township in said county which lie outside the limits
of any incorporated city may be zoned according to the provisions of this
act,,,,."5 It was not until later that amendments to Chapter 19 authorized
all counties to implement zoning regulations,

Chapter 164 of the Laws of 1939 originally authorized the establishment
of county planning boards which could make recommendations to county commis-
sioners regarding the development, regulation, and enforcement of a county
plan, This law originally applied to counties of more than 70,000 population,
The law wes subsequently amended in 1941 and 1953, The 1953 amendment extend-
ed this authority to all counties with a population of between 10,000 and

OKansas Statutes Annotated 1974, 19-2901



250,000, Amendments in 1965 and 1970 extended this authority to all counties
in the state, As a result of the above mentloned amendments, Chapter 19, Ar-
ticle 29, Section 19 of the General Statutes of Kansas authorizes any county
to adopt, amend, and implement zoning regulations, Jurisdictions are defined
in this authorization, "Such resolution shall define the area to be governed
by such zoning regulations and may include the entire unincorporated area of
the county, or the unincorporated area of any township containing or adjoining
a city now having or which may hereafter adopt a zoning ordinance, or the un-
incorporated area lying within three (3) miles of any city having adopted a
zoning ordinance....."6

With the adoption of Section 9, Chapter 7?1 of the Laws of 1970, authority
for counties to adopt zoning regulation became complete, Chapter 19, Article
29, Section 19 of the General Statutes extends zoning authority to all count-
ies on a county wide basis as a result of the 1970 amendment, This authority
includes zoning of county territory within three miles of any incﬁrporated city.
The development of county zoning enabling legislation has taken nearly fifty
years, During this period many counties have not implemented this power of
regulation, Problems occurring in county territory adjacent to incorporated
cities resulted from this lack of zoning by county governments, It became
apparent that cities should be allowed to control territory adjacent to their
boundaries if the county government did not deal with problems in these areas,

Chapter 76 of the Laws of 1969 was enacted so that Chapter 12, Article 7,
Section 15b of the General Statutes now authorizes citles to establish zoning
of territéry within three miles of its city limits, provided that the county

does not have a zoning ordinance, This law is not used extensively but it

6Ibid. ? 19-2919.



does give zoning power to cities in the event county governments have not
availed themselves of the authority to zone their county,

Township zoning, county wide zoning, county zoning of the three mile
territory around cities, and city zoning of the three mile territory have all
been authorized to date, Each enabling law has certain specifications but
every county now has the opportunity and authority to provide regulation of
the use of its land, As county zoning authority developed over the years,
few questions were raised related to the legality of county zoning, Ware v,

City of Wichita, 113 Kan, 153, and Euclid v, Ambler Realty Company, 272 U,S,
- 365, settled the question of the constitutionality of zoning for Kansas,

These cases, however, dealt with city zoning ordinances, The constitutionality
of county zoning is not questionable as it operates in the same manner as
municipal zoning, In Spurgeon v, Board of Commissioners, 181 Kan, 1008(1957),
a case related to county zoning, Mr, Justice Hall wrote: "These and similar
objections to zoning ordinances_ have been previously before this court, Most
of the cases have arisen under the city zoning laws but the same principles
are involved and the law of these cases would be applicable to the more recent
county zoning resolutions."? This statement reflects the legal relationship
between city and county zoning, Zoning based on enabling legislation and
written within the guidelines of such legislation is legitimate regardless

of the size of political jurisdiction,

The legal base of zoning has been tested and refined by legal cases be-
fore the U, S, Supreme Court and many state Supreme Courts, The Supreme Court
of Kansas was one of the courts which early accepted the constitutionality of

7h’:l].'L:|.am A, Dumars, Reports of Cases Arrued and Determined in the State Supreme
Court of the State of Kansas, vol, 1561, iTopekas Btate Printing Flant, 155959

p. 1013
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zoning, Since the deecision in 1923, zoning in Kansas has developed into a
regulatory device available to both cities and counties, Recent legislation
described above indicated that cities may now zone adjacent county territory
if the county government has not adopted zoning regulations The appearance
of this legislation indicates that many counties in Kansas have not exercised
the authority to adopt zoning regulations, This chapter has discussed the
legal base and authority for zoning regulations, The next chapter of this
report will discuss the development of a survey questionnaire designed to
provide information related to the adoption, or 1§ck ‘thereof, of county zoning
regulations, |
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Chapter 3

The preceding chapters have shown that zoning is a beneficial and legit-
imate tool of land use regulation, In spite of the enabling legislation which
authorizes county zoning, many counties in this state have not adopted zon-
ing regulations, In order to determine reasons which may contribute to the
absence of zoning regulations in Kansas counties, a survey of County Commis-
sioners and County Planning.Commission Chairmen was conducted in February, 1975.

This statewide Survey of Public Officials*® Attitudes Toward County Zoning
was conducted to provide data which would prove or disprove three major hy-
potheses, The major hypotheses were developed in order to provide an expla-
nation of the lack of county zoning in Kansas counties, The first major hy-
pothesis, HA, stated that ruralness of counties is more influential in Com-
missioner opposition to zoning than is rural residence of Commissioners,

This hypothesis is designed to provide information which will indicate if
rural residence or ruralness of counties best explains zoning opposition,

The second hypothesis, HB, contended that Commissioners of Kansas counties
tend to evade the issue of county zoning because to propose such regulations
would be politically unwise, The last major hypothesis, HC, stated that Kan-
sas Commissioners oppose zoning on the basis that zoning is an unfair regu-
lation of an individual's rights, These hypotheses were formulated as they
relate to Kansas counties which are primarily rural in nature as it was assum-
ed that urban counties tend to have zoning and therefore the people favor zon-

ing,

The survey questionnaire was designed with the primary intent of provid-

ing information on existing attitudes toward county zoning as they relate to
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the major hypotheses, Evaluation of the major hypotheses is intended to show
the main reason why county zoning has not been adopted by many Kansas counties,
A secondary intent of the questiomnaire was to provide information on the num-
ber of countiesrwith zoning and the method of enforcement of zoning regulations
used by these counties, A combination of closed and open ended questions was
employed to allow respondents to provide personalranswars to further explain
their responses, The use of these open ended questions allowed further iden-
tification of respondents' attitudes toward county zoning, The survey ques-
tionnaire was designed to provide data responsive to sub-hypotheses which

were formulated in order to establish whether or not the three major hypoth-
eses (HA, HB, and HC) should be accepted or rejected, Sub-hypotheses are
identified as Hi' A copy of the survey questionnaire is included in the

Appendix,

The respondents to the questionnaire were first asked the name of their
county and the state planning region in which they are located, Flanning re-
gions used in the analysis of the survey are organized regional planning com-
missions and planning councils in Kansas identified by the Kansas Department
of Economic Development in "Regionalism and Regional Planning In Kansas," in
Kansas Planninz for Development Report Number 60, August, 1974, This infor-

mation allowed survey data analysis by state planning region, providing iden-
tification of prevalent attitudes toward zoning in each of the established

planning regions in Kansas,

Respondents were then asked their occupation and whether they reside in
a community of 2,500 population or more or in a rural area of their county,
These questions were asked because it was believed that these variables in-

fluence commissioners! attitudes toward zoning, Since farmers and rural
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residents are traditionally conservative it was belleved they oppose zoning
because it infringes on their freedom, (Hj: Commissioners who are rural

residents, farmers and ranchers are opposed to zoning,)

In an effort to determine how many counties in Kansas contain zoned cit-
ies, Cormissioners were asked to identify the number of cities in their county
having zoning regulations, The existence of zoned cities in counties was ex-
pected to be related to whether or not counties have zoning ordinances, Re-
lating this to hypothesis HB, it was believed that Commissioners tend to fa-
vor zoning when it exists within their county, Favoring zoning when citiles
are zoned was believed to be related to the fact that Commissioners will fa-
vor zoning because it is used and accepted among the population in a county,
(Bps Commissioners are influenced favorably toward zoning when there are zoned
citles in their county,) Proof or disproof of this sub-hypothesis would de-
termine if there is an indirect influence on Commissibners' attitudes toward

zoning when some of their constituents reside in zoned areas,

In order to obtain information on the number of counties with zoning and
their means of enforcement, respondents were asked if their county had adopt-
ed zoning regulations and, if so, who enforces those regulations, These ques-
tions were designed to provide general information about respondents! counte
les, The remainder of the questions on the survey questionnaire were design-

ed to elicit answers related to the major hypotheses,

If a county does not have an adopted zoning ordinance the respondents
were asked if thelr county has considered adoption of zoning regulations and
the reason why they have or have not considered such regulations, It was be-
lieved that non-consideration of zoning is related to whether or not the Com-

missioners believe zoning is a fair regulation, (Hys Commission action on
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zoning is avoided because Commissioners believe zoning is an unfair regulation, )

The next question asked if the respondent belleves that in general his
constituents favor or oppose zoning, The respondent was then asked why he
believes his constituents favor or oppose zoning, Response to this question
was expected to be related to whether or not the cauhty has considered adopt-
ion of zoning, It was believed that the Commissioners are responsive to their
constituents' attitudes toward zoning and therefore do not consider zoning if
the people do not favor it, (H,: Constituent opposition to zoning influences
Commissions to not consider zoning,) Response to this question was also ex-
pected to be related to whether or not the Commissioners favor zoning, This
question was related to the major hypothesis that Commissioners evade the is-
sue of zoning because it is politiecally unwise, (HS: Negative attitudes to-

ward zoning by constituents causes Commissioners to be opposed to zoning,)

Commissioners were asked what they have done to promote their views on
zoning within their county, Response to this question is related to the second
hypothesis (HB), It was expected that a Commissioner's efforts to promote his
views on zZoning is related directly to whether or not his constituents favor
zoning, (H6: Commissioners do not promote their views on zoning if their

constituents are opposed to zoning, )

In order to determine what level of government should encourage the a-
doption of zoning regulations, the respondents were asked to identify the lev-
el of government they believe should take the lead in the establishment of uni-
form zoning regulations, This question was designed primarily to obtain infor-

mation related to future efforts to encourage zoning in Kansas counties,

Respondents were asked if they believe that zoning regulations should be
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enforced strictly, mildly, or not at all, It was anticipated that response
to this question is related to the Commissionerst perception of their con-

stituents® feelings about zoning, (H7z Commissioners oppose zoning enw

forcement if theilr constituents are opposed to zoning, )

The next question asked the respondents if they favored zoning regula.
tions and why they do or do not favor such regulations, This questlion was
asked in order to identify existing attitudes toward county zoning among the
public officials who have the authority to implément zoning regulations, Re-
sponsé to this question was desired primarily to determine the amount of sup-
port zoning has among Kansas County Commissioners and County Planning Commis-
sion Chairmen, It was anticipated that Commissioners favor or oppose zoning
in relationship to their constituents' view of zoning regulations, This ques-
tion was used in the analysis of sub-hypotheses Hj, H2' H5, and Hé,

The establishment of planning regions in the past several years presents
the possibility of establishing region wide, uniform zoning ordinances, The
survey questiomnaire included a question designed to determine if there is sup-
port for the implementation of uniform zoning regulations for the planning re-
glon of which their county is a member, Reasons for their response to this
gquestion were requested in order to provide information useful in future en-
deavors aimed at further unification within planning regions, It was expect-
ed that response to this questioh would be related to responses to questions
on whether or not constituents favor zening, whether or not the Commissioner
favors zoning, and reasons why counties have or have not considered adoption
of county-ZDning ordinances, (HB: Uniform regional zoning attitudes of Com-
missioners are related to their attitudes and their constituents' attitudes

toward zoning and are related to reasons why Commissioners have not considered



