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INTRODUCTION

Personal debts, mounting sharply for the last twenty-five years, are
threatening the financial stability of American family life. Debt delin-
quencies are becoming more prevalent. In many cities personal bankruptcies
parallel the rise in debt delinquencies., In 1970, $22,40 of every $100.00
of personal income after Pederal income tax, went toward debt psyments. And
creditors appear to be resorting to every legal means at their disposal to
collect delinquent debts (U.S. News and World Report, June 22, 1970).

One of the legal tools put in the hands of creditors is wege garnish-
ment. It is also considered one of the harshest since it is an invasion of
a person's human rights,

the right to be left alone; the right to be treated with dignity;
the right to earn a wage; the right to preserve the sanctity of
/their/ home; and the right to maintain integrity with family,
friends, neighbors, and employer (Feldman, 1970, p. 3).

Wage garnishment, at best, may diminish the debt owed to a creditor;
at worst, the host of side effects may serve to negate any further possi-
bility for the debtor to meet his financial obligations. Inherent in the
use of wage garnishment is a threat of discharge from employment, humiliation
in the eyes of family, friends, and employer, a severely reduced paycheck,
and the potential responsibility of the sum of the remaining debt on the
shoulders of the employer if he does not proceed correctly.

Garnishment means any legal or equitable procedure through
which earnings of an individual are required to be withheld for the
payment of any debt. It refers to a court proceeding through which
a creditor seeks to reach an employee's earnings before they are paid
to him so that they may be applied to the satisfaction of a eclaim
ageinst the employee (U.S. Department of Labor, October, 1970, p. 1).

Garnishment is distinguished from a payroll deduction or wage assignment
plan since the earnings of the individual are required to be withheld for
the payment of debt. In the payroll deduction or wage assignment plan, the
action is voluntary, initiated by the employee-borrower signing a written
request for his employer to deduct a certain amount from his wages, which is
paid directly to the creditor. Wage garnishment, however, is initiated by
a court order to the employer-garnishee, requiring a certain portion of the
employee's earnings be withheld and paid into the court. Eventually this
amount will be paid out of court to the creditor (Bruce, 1970).



Since wage garnishment is a statutory proceeding, a creation of state
law, the procedures followed and the terms of garnishment vary from state to
state. This variation was reduced considerably on July 1, 1970, when Title
ITTI of the federal Consumer Credit Protection Act became effective. This
act set some minimum protections for wage earners to which all states mus?t
conform or surpass (Mader, 1969).

Even with the passage of the federal Consumer Credit Protection Act,
the terms used to describe garmishment vary, although the effect of the
proceeding is basically the seme. Xansas uses the term "wage garmishment,"
Commecticut calls it "execution," in Delaware it is "mesne attachment®
before judgment and "execution attachment" after judgment, in Illinois the
term is "wage deduction procedure," in Massachusetts "trustee process," and
in New York "income execution" {Commerce Clearing House, 1970, Seec. 13%0.30,
p. 1054), |

No matter what term is used, very simply wage garnishment is a court
proceeding in which a creditor of an employee seeks to reach the employee's
wages before the employer pays them to the employee (uaw Union, 1969).,

Statement of the Problem

Even though it is acknowledged that garmishment is a powerful instrument
at the disposal of creditors, little is known, at least in Kansas, about the
phenomenon as it is actually employed by Kansas creditors,

A comprehensive study of the phenomenon of garnishmeﬁt, as it functions
in Kansas, necessitates resolution of a battery of questions: Is garnishment
even practiced in Kansas? Is it a city phenomenon only, or is it used in
the rural counties as well? Who uses garnishment? Is it primarily used by
doctors, hospitals or other medically oriented persons or institutions? Or
do the retailers or financial institutions make use of this method, recognized
in law, for the collection of debts?

Another set of functions relate to the cost of using the courts %o
collect debts., How much time is taken by the sheriff to serve the papers?
Are his costs fully covered? Does the debtor appear in court when the judg-
ment is made? Is the creditor's claim even challenged? Over how long a
period of time is the garmishment order in force?

And, a final set of questions relate to the effect of garnishment on
the debtor. Is the debtor aware he ié'being garnisheed? Is his relationship



with his employer affected? What effect if any does garnishment have in the
family relations? How was the credit obtained that led this family into
difficulty? What was the family's financial situation at the time their
debts became delinquent? What is their attitude toward debt, creditors, and
the law?

To answer all of the preceding questions is beyond the scope of this
study. The purposes of this preliminary research of garnishment in Keansas
cover eight areas:

1. To see if it was possible to obtain data on garnmishment.

2. To document the existence of garnishment in Kansas and its extent.

3., To see if the extent of garmishment usage varied with the population
size of the county.

4., To document which creditors used garnishment as a means of collec~
tion on default debts in Kansas.

5., To answer the question of whether garnishment was a self-supporting
collection device or whether it was subsidized by Kansas taxpayers.

6. To develop and test a technique whereby students may be employed
as responsible researchers within a flexible framework such as the Field
Study in Femily Beonomics course.

7. To bring some insight into the nature of the garnishment process
and the laws that govern it.

8. To summarize the research of various authorities on credit remedies
to illustrate the probable affects of garmishment on both the debtor and
society.

Social Significance of Garnishment

The section on the social significance of garnishment was included in
the Introduction of this paper not so much because it pertains directly to
the actuval results of the research study, as to illustrate the implications
of garnishment on individuals and families who have experienced garnishment
and on society as a whole.

To facilitate understanding of certain legal terms concerning garnish-
ment used throughout this paper, a glossary of selected terms has been
included in Appendi# A,

In his testimony before the National Committee on Consumer Finance,
Ralph Nader requested that the committee "Evaluate the impact of abolishing



garnishment of wages and the costs of not abolishing this system. I repeat
the costs of not abolishing this system" (PFeldman, 1970, p. 16).

The use of garnishment as a collection device does have a cost, a cost
to the individual debtor and his family, a cost to soclety through increased
social problems, and a monetary cost to taxpayers for processing the garnish-
ments., Only after careful scrutiny of these costs can it be determined
whether garnishment is truly helpful to any segment of society, or whether
the ills inherent in the system make it too costly a method of collection.

The "why" of garnishment

Garnishment statutes originated in an era when consumer credit was

almost nonexistent, Until recently, individual debt was something "devoutly
to be avoided." Going into debt was akin to sin, definitely immoral. To
let creditors "jeapordize a man's job by garnisheeing his wages is a mani-
festation of this attitude." The exemption of a certain percentage of the
debtor's wages from garnishment was a rough compromise between regarding the
debtor as sinful and his family as unfortunate (Brumn, 1970, p. 299).

The picture has changed. Personal debt is not only encouraged but
merchandised as intensely and artfully as many commodities. Consumer debt
has become part of the American way of life. Why, then, has the law con=-
cerning some of the harsher creditor remedies not changed along with this
attitude? Very simply, though the American publie has changed its attitude
toward debt it has not changed its stereotyped image of the default debtor.

Nader contended there was actually a public hostility toward default
debtors that resulted in the public's image of this default debtor as a
"deadbeat." He emphasized that the picture of the default debtor as a
deadbeat was a false one ", ., . to deplet anything but a minority of
debtors.," He claimed that "probably less than 10% of the defaulting con-
sumers can be so categorized" (Peldman, 1970, p. 12-13),

Nader's opinion was that the "representative" default debtor had stopped
payment on his debt "either because he was overcommitted by improvident
loans or because his economic condition had changed due to unemployment,
gickness, or family emergency" (Feldman, 1970, p. 13).

John Spanocgle stated there were basically two types of consumer problems
when it came to credit. Ome involved the consumer who was "overcommitted
and could not pay his debts"; the other involved the consumer who was
"abused, defrauded, misled, or otherwise taken advantage of in his dealings



with a creditor" (Spanogle, 1970, p. 304).

Spanogle contended that the whole of society suffers from an improvident
loan. The debtor suffers financially and psychologically. The creditor
suffers finaneially but passes his loss on to the general publie through
higher prices or higher interest rates. It takes "two willing parties to
create a loan, and two mistaken parties to create an improvident loan.," In
blaming the overcommitted consumer, one forgets that the creditor bears
part of the responsibility, "both for inducing the consumer to borrow through
advertising and unsolicited credit cards, and for failing to ascertain the
consumer's ability to repay" (Spanogle, 1970, p. 304-305).

When a consumer buys goods on credit he expects to pay only if the goods
are delivered and perform within reasonable expectation. If the goods do
not perform as warranted, the consumer may feel he 1s within his right to
withhold payment until the seller "makes good" on his product. But the
average consumer may not be aware that if his contract has been sold to a
third party, such defenses have been cut off. The third party has become a
holder-in-due-course and is not legally responsible to him for the quality
of the merchandise, though the debtor is still responsible for the amount
of the contract. In this particular case the law provides a vehicle for more
unscrupulous creditors to evade any responsibility for the quality of their
merchandise. And, more seriously, all of the creditor remedies, ineluding
wage garnishment, are available to the holder-in-due-course if the debtor
refuses to pay.

Garnishment and discharge

One of the greatest flaws of garnishment, as a creditor remedy, is that
it often leads to the dismissal of the worker. This was certainly true
before the enactment of the federal law which now prohibits discharge because
of garnishment for any "one indebtedness," but it is true even now, If an

employer dislikes garnishment he may easily look for, and find, other
reasons to dischargze the employee whose wages have been garnisheed (Brunn,
1967).

Before the federal law it was quite common for a company to include in
its employment policy a notice that garnishment of any employee's wages
would result in automatic dismissal. Even labor unions have been unsuccess-—
ful in protecting their members by trying to write specific clauses into



contracts to the effect that employers may not take disciplinary action
against an employee whose wages have been garnisheed (Mader, 1969).

Garnishment is so detested as a nuisance, that most union contracts,
instead of prohibiting dismissal for garnishment, either tacitly or specifi-
cally recognize the right of the employer to discharge an employee whose
debts result in a prescribed number of garnishments within a specified time
period (Brumn, 1967).

Since the federal law, meny employers have changed their policy con-
cerning the number of garnishments ailowed before dismissal of an employee.
But, nevertheless, the threat is still very real (Mader, 1969).

According to Caplovitz's study of default debtors, "some 8%" of the
debtors interviewed had lost their jobs because of garmishment. And worse,
the worker who had been dismissed because of garmishment had a stigma on
his work record which made it difficult to obiain new employment (Caplovitz,
1970).

Employers, in fact, have a good point in their right to discharge for
garnishment. The garnishment process is definitely a nuisance. The proces-
sing entails extra work and expense for the employer. And he is constantly
under the threat that if he or his bookkeeper slips up in any way in
processing the garnishment, he can be held liable for the full amount of
the employee's judgment. Another legitimate argument is that employers
have a real interest in the financial responsibility of their employees;

"an employee in deep financial trouble may not be a very productive one"
(Brumn, 1967, p. 289).
A family's finameial crisis may have far-reaching effects:

. o o effects on creditors, effects on the legal machinery of
society, effects often in terms of unemployment insurance, welfare
payments, personal tensions, and even family breakup. Employers
are not automatically exempt from these effects,

In fact a no-discharge-for-garnishment rule could well have
the healthy effect of encouraging more employers to teke an active
intereit in the debts problems of their employees (Brumn, 1967,

Pe 289).

The threat of garnishment
Because garnishment carries with it the very real possibility of

unemployment, the mere threat of garnishment may be considered a collection
device of itself. The employee's fear of discharge collects at least as
much money for creditors as the actual process, indeed it may collect



more (Brumn, 1967).

Some 44% of the default debtors in Caplovitz's study reported that
their employers had been contacted by their credifors about pending garnish-
ment proceedings if the debt was not settled. BSuch prejudgment communica~
tions between creditor and employer raise a variety of legal issues “ranging
from unfair coercion and denial of due process, to invasion of privacy."
Some debtors were coerced into resuming payments even though they believed
they had been cheated, simply because of the fear of garnishment (Gaplovitz,
1970, p. 11). '

In California, such harassment with the threat of garnishment was so
great that one collection agency was taken to court over the matter. The
collection agency in question was permanently enjoined by a consent judgment
from threatening:

(1) & debtor with wage garnishment in regard to a claim of indebted-
ness that is not, either because of the amount or nature of the
claimed indebtedness, subject to garmishment, (2) to disclose or
publicize the indebtedness to an employer or to any other person or
organization in manner other than through proper legal action
oT measures, or (3) to inform an employer that the debtor has been
unreasonable in his dealings with the collection agency (People of
State of Califormia v. Petroleum Collection Ine., California
Superior Court, Los Angeles County, No. 944249, Filed Dec. 23, 1968)
(Commerce Clearing House, 1970, Sec. 9259, p. 10493).

What the court records show as being collected through garmishments is
not an accurate plcture of garnishment's effectiveness. The threat of
garnishment may induce a defendant to pay off a debt or make payments on
account. These payments will not show up on court files (Brunn, 1967).

Therefore, a release from garnishment does not null the effectiveness
of garnishment. To the contrary, so real is the threat of garnishment,
that a multitude of releases reflects the effectiveness of the threat itself

as a collection device.

Bankruptey and garnishment
Bankruptey is one example of the self-defeating aspects of garnishment.
The employee who is threatened with discharge because of garnishment, who

cannot pay, sometimes chooses bankruptcy as a means of saving his job. The
expansion of consumer credit in postwar years was paralleled by an amagzing
increase in personal bankruptecies (Brunn, 1967).

' In one study on banmkruptcy in the Flint, Michigan, area during 1963,
75% of the bankrupts interviewed indicated that garnishment or the threat of



garnishment was their reason for filing bankruptey proceedings (Dolphin,
1965).

Mr. Linn K. Twinem, the Chairman of the Consumer Bankruptcy Committee
of the American Bar Association has written extensively on bankruptey. He
contends that harsh collection laws tend to increase the number of bank-
rupteies in the states where these laws exist. He feels that the incidence
of bankruptey inereases in those states having harsh garnishment or wage
assignment laws (Twinem, date unknown).

Among the ten states with the highest rate of bankruptcies per capifa
in 1962, only Illinois had an exemption of wages from garnishment as high
as 85%. Among the 11 states with the lowest bankruptey rate per capita, all
had very high or 100% exemptions, except Maryland where garnishment was
severely limited (Brunn, 1967). -

In 1961, Illinois raised its garnishment exemption from $45.00 to
$85.00., Between 1961 and 1964 nonbusiness bankrupteies in Illinois declined
9%; nationally during the same period they rose 18%. In 1957, Iowa moved
in the opposite direction, abolishing its 100% exemption in favor of an
exemption of $35.00 per week plus $3.00 per dependent. From 1957 to 1963
Iowa bankruptcies more than quadrupled, almost double the national rate
(Brumn, 1967).

The Honorable Estes Snedecor, Referee in Bankruptey of Portland,
Oregon, believes that "the one and only primary cause (of bankruptcy) is
garnishment or the threat of garmishment coupled with an inadequate wage
exemption law" (Snedecor, 1960).

A Chicago attormey explains why a debtor would resort to bankruptey to
avoid wage garnishment:

The "wage earner" bankrupt does not file his voluntary petition in
bankruptey for the purpose of distributing his assets among his
creditors. He is not the object of involuntary proceedings . . .
the wage earner has filed his petition in bankruptey, in part to
egcape indebtedness which never should have been incurred, but
also in order to free his week's wages from garnishment or attach-
ment by a creditor. He seeks a "restraining order" for the twin
purpose of collecting his wages and to spare his employer from
involvement in his wage difficulties (Satter, 1961, p. 50).

Garnishment may be tolerated in preference to bankruptecy. One of the
students involved in the field study interviewed a man who had been gar-
nisheed for 10 years on the same debt. The man related his consideration of
bankruptey as a way out., He stated he had not filed bankruptey because



