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CHAPTER 1
INTRODUCTION

One of the most urgent problems facing the United Stactes
today is the availability of decent and suitable housinq.1
Urban ghettos and rural slums demonstrate the need for an
increased supply of low and mocderately priced housing. In

1974 the median price for conventionally built homes in the
United States was $32,040.2 In Kansas the average cost of
residential construction in 1974 was about $24 per square foot,
or about $24,000 for a modest home of 1,000 square feet.3 At
this current level of price it may be quite difficult or
impossible for many low or moderate income families to afford
housing of an adequate size to fulfill their needs.

There are many factors which determine the costs of housing
and other structures. The economy, inflation, interest rates,
land costs, property taxes, zoning restrictions, subdivision
controls, building codes, building materials and labor costs
are some of the most commonly mentioned variables of housing
costs. Some of these costs are dictated by the market place

while others are under governmental control. The economy,

interest rates, land costs, building materials and labor casts
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aré, in theory, contreclled by the supply and demand of the
freé market; although, governmental control of fiscal policy
and national labor unions strongly affect this free market
system, |

Zoning, subdivision controls and building codes are
examples of indirect housing casts incurred from local govern-
mental regulation under the auspices of the police power. The
police power, or the protection of the public health, safety
and general welfare is the legal basis on which these local
governmental land use controls are justified.

In order not to repress the delivery of housing supply, it
becomes the duty of the local government to insure that these
land use regulétions serve the public to the degree necessary
and reasonable while minimizing their possible negative side
effects. These side effects may include the partial loss of
certain property rights in the ownership of land and the loss
of time and expense in complying with such regulations. These
aspects will be more fully discussed in a latter chapter of
this report.

One of the major problems which the land use controls of
zoning, subdivision regulations and building codes present is
that they have traditionally been the exclusive function of
local government. Constitutional provisions of home rule have
reserved liberal powers of self-government té the cities. Due

to the nature of zoning and subdivision regulations it appears
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that these controls are legitimate concerns of local government.
That is, they deal with particular aspects of growth and develcp-
ment and thus they may reflect different development and growth
management policies which will be uniquerto each city.

Building codes, on the other hand, are simply the applica-
tion of standards in the regulation of the construction of a
structure to ensure that its physical properties of desiqgn,
materials and assembly are sufficient to prctect the public
health, safety and general welfare. It is recognized that
different geographic locations may present various physiog;aphic
or climatic differences between regions. But, it may be possible
to develop a uniform or standardized code which could resolve
such problems. Provisions of the home rule law make it possible
for the legislature to enact certain laws which are applicable

3 Thus, there exists the possibility

uniformly to all cities.
that a single uniform building code could be adopted on a
statewide basis.

A partial survey of Kansas in 1971 revealed that 257

different building codes were in use.6

Many of these were

simply a version of some model code, but an estimate of the
possible combinations which could be derived from these codes
numbered over 124,000.7 This example illustrates the multiplicity
and non-uniformity of codes in use in the State, and serves

as substantial justification for the study of the advisability

and merits of adopting statewide building regulations in Kansas.,



The adoption of a statewide hLuilding code could result
in numerous benefits to the designer, builder, building
inspector and the consumer of housing. Some of the more
commonly mentioned benefits or advantages could be:

1. A statewide code could protect the public in areas
which previously had nct been covered by a building
code. This is contingent upon the assumption that
such a cocde could and would be uniformly enforced.

2. A statewide code could consolidate the numerous
and sometimes conflicting code requirements by
various agencies of the state.

3. A statewide code would provide for a commonly known
code which all designers, builders and enforcement
officials working in the state could become familiar
with and rely upon.

4, A statewide code, particularly if it was some form
of a national model code, would be free of lccal
prejudice and politics and would reflect expertise

- from experts all across the country.

5. A statewide code making use of a model code or based
on a model code could satisfy most of the requirements
of the Federal government making it easier for all
communities to take advantage of federal programs.

6. A statewide code could incorporate standards by which
mobile homes, modular housing and other industrialized
housing could be more uniformly acceptable,

7. A statewide code could, given time for acceptance,

- reduce the code related costs of housing and promote
greater competition in housing construction and
further reduce costs.

With these possible advantages in mind it is nécessary to
remember that the legal use of codes is for the protection cf

the public welfare. <nly number one above satisfies this

requirement, the additional benefits will accrue only as the



result of the careful utilization of a guality code, the
active acceptance and.support of the code and the effective
and uniform administration of such. Thus, the goal of code
adoption must be to protect the public with a réasonable
non-arbitrary and minimum regulation. While the objeéctive
may be to implement such a code in a manner that will reduce
possible conflict and achieve.user benefits.

The three major purposes of this report are:

1. Explain the historizal and legal development of
codes as a method cf land use control, Chapter II.

2. Compile information on the types and use of codes
in the cities, counties and departments of the
state, Chapter IV, and
-3. To draw conclusions and make recommendations
concerning the advisability and merits of adopting
statewide building regulations in Kansas, Chapter VI.
In order to accomplish these purposes Chapter III will explain
and differentiate between certain terms and concepts as they
will be used in this report. Also, in formulating recommenda=-
tions it will be useful to explore briefly the actions which

several federal agencies and national organizations have taken

on this issue, Chapter V.
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Richard M. Nixon, Second Annual Report on National
Housing Goals (Washington, D. C.: U. 8. Government Printing
Cffice, 1970), p. III. Decent and suitable housing is defined
as housing meeting minimum designated standards.

2 . C e
Department of Econcomics and Research, National Association
of Realtors, 1975.

3Everett Tomlin, "Housing! What Are the Problems? What
Are the Issues?" in Kansas Housing Conference Report (Topeka,
Ks.: League of Kansas Municipalities, 1975), p. 8.

4
This aspect of the police power and the legal considerations
of land use controls will be discussed in Chapter II.

5 ,
Article 12, Section 5(b), Kancas Constitution.

6 . . . e . P

Oblinger-Smith Corporation, Certification of Industrialized
Housing: State of Kansas (Topeka: Planning Division, Kansas
Department of Economic Development, 1973), p. 2.

7Ibid.




CHAPTER IT
HISTORICAL AND LEGAL DEVELOPMENT

The legal foundation upon which codes are founded is
based on a lengthy historical documentation of their need
and use. Codes are a land uv:sc control of necéssity brought
about by 5,000 years of urbanizetion by man. Aérpeople
gathered together in coroups establishing shelters and places
of commerce, worship, and business, the orientaticn and nature
of their individual structures became increasingly important.
Bﬁilding materials, structural characteristics, land usage,
set backs, sanitation and mechanical systems all have a
collective influence upon the health, safety and welfare of
the inhabitants of an area. Thus, zoning, subdivision regu-
lations and codes have developed to provide this needed

protection.

Historical Background

Various controls on the construction, maintenance, and
utilization of structures have been exercised for over 5,000
years. Some of the earliest and more significant historical

highlights resulting in building requlations are:



3500 B,C. -~ In early Ragbyleon; grade marking of bricks
was required by the King to assure quality and public
safety.

2000 B.C. - King Hammurabi <f Babylon decreed death
for a builder whcse work ceollapsed, killing the owner.
Restitution for damaged goods and repairs was to be
made at the builder's own cost.

340 B.C. - In Greece, contractors were directed to
perform in person, in the presence of the commissioners,
the insertion of the dowels and clamps and the pcuring
of the lead and shall close no joint without having
shown it.

27 A.D. - A wooden amphitheater near Rome collapsed
killing or injuring 50,000 people, and lead to the
first regulation of safety in public buildings.

64 A.D. - After the fire which destroyed Rome, Emperor
Nerc initiated a master plan to rebuild the city. One
of his programs was the close control and monitor of
both public and private construction.

1348-1350 - The Plague or Black Death killed an
approximate one quarter of the populaticn of Europe.
This was caused, to a large extent, by the unsanitary
conditions of cities and the spread of pestilence.

1625 - New Amsterdam's first ordinance regulated the
type and locations of houses constructed as well as
their roof coverings.

1666 - The Great Fire of London in 1666 was the fourth
of the devasting fires which plagued that city in 798,
982, and 1212, Two years later, in 1668, Parliament
enacted the London Building Act.

1692 - In Massachusetts laws were passed requiring the
use of brick or stone in buildings and the roof to be
of slate. These laws were passed for the prevention
and spread of fire.

1800-1900 - The Chicago Fire of 1871 was the most
devastating and costly of eleven extensive fires in
American cities during this period. Hundreds of lives
were lost and hundreds of millions of dollars of
property was destroyed. In 1875 Chicago adopted its



first comprehensive building ccde and fire prevention
ordinance.

These few examples denonstrata the increasing importance of
building regulations, in a grcwing society, for the protection
of the public health, safety, and general welfare. Regulations
were needed not only for structural and fire safety, but also

for sanitation and health reasons.

Legal Development

Early United States history may be used to trace the
legal begihnings of building codes. A long series of events
has led to the gradual judicial recognization of the police
power as the legitimate basis for the establishment of building
codes and other land use contreols.

Prior to 1916, and the recognition of the police power
as the basis for land use controls, the common law of nuisance
and private restrictive agreements were the mainstays of land
use law. The common law of nuisance "discloses early judicial
recognition of the fact that some uses are incompatible with
others and that the rights of all landowners will be diminished
unless the rights of all are subject to reasonable restraints.”

Private agreements or restrictive covenants are the agreements
made between two or more landowners, sometimes written into
and passing with the deed, which cdntrol the use of land. The

common law of nuisance was the most commonly used method, of
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the two, to control the construction of buildings.

The nuisance law was first used in Colonial America in
1622 by the General Assembly of the Province of Massachusetts-
Bay in New England to enact a fire zone ordinance.2 This
ordinance was established for the prevention of accidents,
damage and loss due to fires caused by the nearness of build-
ings of frame construction. It specified that "no dwelling,
shop, warehouse, barn, or anylother form of housing more than
eight feet in length or breadth. and seven feet in height,
shall be erected and set up in Boston, but of stone cor hrick,
covered with slate or tile.“3 The ordinance was held valid
in the cities of Boston, Salem, and Charleston as a proper
regulation of fire nuisances for the protection of the general
welfare. Thus, the first form of land use control developed
out of the need to restrict structures built of certain
materials to prevent the spread of fire.

In 1706 the common law of nuisance was used again to
restrict the use of land. The Massachusetts-Bay Province
banned the manufacture and storage of large quantities of gun
powder within the populous part of the city.4 Itlwas determined
that this use created a potential danger of fire and explosion.
In 1880 the KFew York Supreme Court upheld the same regulation
on the keeping of gun powder.5 It stated that the storage of
gun powder, although not a nuisance per se, did constitute a

nuisance in the area where it was situated. Although these
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regulations are the foreruaners of zoning, the segregation of
useé into districts, it supports the coming recognition cf thsz
police power and all land use controls.

Shortly after these initial requlations, numerous building
codes, fire zones, housing codes, height ordinances, and sanitary
codes were established. These.regulations were met with mixed
acceptance by the public and some were voided by the court.

The judicial rule which the courts established in deliberating
on the legality of these regulations was that of rz=asonableness.

Reasonableness is "manifestly not what extremists on the
one side or the other would deem fit and fair but what from
the calm sea level of common sense, applied to the whole situa-
tion, is not illegitimate in view of the end attained."6 As
applied to building codes, reasonableness is determined by its
relationship to the public health, safety and the general welfare
and must bear rational relation to the ends to be served. That
is, a building code must be exercised with reason and purpose
and that an ordinance or regulation, to be wvalid, must comply
with certain criteria of reasonableness.

The specific criteria needed to legally enforce a building
regulation, on the assumption that it is a reasonable exercise
of the police power, is that the regulation must be necessary,
not arbitrary, statutorily legal, minimum in nature and uniform
in application.? Even when a building code meets these require-

ments its reasonableness may be challenged, and must be determined
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on the merits of each particular case. In Senefsky v. City of
Huntington, 12 N.W. 2d 38, the court held that "the reasonable-
ness of the exercise of the police power is always subject to
judicial review.“8 Furthermore, in Scafborough Apartments v.
City of Englewood, 87 A. 2d 537, the court left the burden of
proof cof unreasonableness on the asserting‘party.9 Thus, a
building code may be challenged at any time, but the challenger
must apply the merits of his case to show unreasonableness and
substantiate his charge.

There has been a noticeable lack of court challenges of
the validity of building regqulations since Namm v. Carlin,
169 NYS 295 (1918).10 In this case the court held that the
superintendent of buildings has the discretionary respecnsibility
as to the prudence and'safety of a contemplated construction in
addition to the requirements of the building regulation. Thus,
the court ruled that the potential danger of construction to
the public was significant enough to warrant regulation in
excess of the given building code. The Namm case was signifi-
cant in that it firmly established building regulations as a
valid use of the police power, and required enforcing officials
to assume an additional discretionary responsibility for the
public safety.

Although the need for building regulations is seldom gues-
tioned today, there is still the feeling that this governmental

control of the free use of private land is an infringement on
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the rights of ownership. This feeling is ingrained in Americans
from the Fifth and Fourteenth Amendments of the United States
Constitution as one of the criginal articles of the Bill of
Rights, the right to property. Thus, in William Reilly's book,

The Use of Land, he states:

"Americans have historically thought cof development
rights as coming from the land itself, up from the
bottom like minerals or crops. It is equallv possible
to view them as coming down from the top, as being
created by society and allocated by it to each land
parcel, Development pctential, on any land and in

any community, results largely frcm the actions of
society,"”

and therefore, concludes Robert Anderson in the American Law

of Zoning,
"the right to use land is not an unrestricted license
to use it without regard to the impact of such use
upon the land of others, and it was not enjoyed without
restriction under common law. Thus, the ancient maximum
'sir utere tuo ut alienum non laedas' enjoined landowners
to use their property in such a manner as not to injure
the land of another."12 '

Concluding, it is recognized that building codes do
infringe upon the absolute free use of property. But, it has
been demonstrated through history that this is a necessary
restriction and has as its goal the protection of the public
from uncontrolled development. Perhaps the greatest drawback
in the use of building regulations is that they are not

universally enforced and the public still suffers damages.
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CHAPTER III

NATURE OF CODES

As described in Chapter II building controls have developed
for the protection of the public health, safety and welfare.

To provide this protection there are many types of laws
enforced controlling specific aspects of building and struc-
tural development. Often there is no clear differentiation
between the connotation and usage of many of these building
related terms. It is important to understand the differences
in these terms in order to have a clear perspective of the
overall problem of building contrcl. This chapter will define
various terms as they are to be used in this report and clarify
some common misconceptions relating to codes,

The designer, builder and building ocfficial often deal
with terms which are used interchangeably by the public but
have different connotations, examples are standard, code and
regulation. These terms are defined as:

Standard - A rule, measure, concept or procedure

established to achieve a relative level of accept-

able quality or performance of materials, products

and devices.

Code - A collection of standards, rules and procedures
used to promulgate certain levels of quality and
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physical performance cf materials, products and

devices as they are assembled in certain configura-

tions to meet a recognized purpcse.

Regulation - A legal device having the force of

law by which a constituted authority may establish

or adopt certain rules of order.
These definitions are cumulative in nature, in that a standard
is the basis for a code or collection of standards. The code
may then in turn be adopted, giving it the force of law as a
regulation. Thus, a building standard may be incorporated
into a building code which may now be adopted as the building
regulation of a community.

There are two primary ways in which a code may be written,
either specification or performance orientated, defined as:

Specification code ~ A ccllection of rules and

standards which define particular materials, products,

devices, and methods of assemble such that they meet

the levels of quality as stated.

Performance code - A collection of rules and standards

which define particular levels of acceptable quality

using materials, products, devices, and methods of

assembly as may be suitable to meet the stated require-

ments.
The specification code tends to limit innovations in design
or construction methods unless it is continually revised to
reflect this new technology. It may also have the character-
istics of being discriminatory or arbitrary thus testing the
rule of reasonableness.

The performance code is more flexible and has a much

greater acceptability than the specification code. The nature
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of the performance code follows clesely the rule of reasonable-
ness and has a greater judicial acceptance., The primary dis-
advantage of performance codes is that they may be difficult
to enforce due to the level of technical-expertise reguired
to interpretate the code.

Codes may be adopted which are either model codes or
locally developed codes, defined as:

Model code - One of the many codes written and

published by one of the four netional code

organizations.

Local code - A code written by or for a particular
municipality or governmental agency.

Model codes are almost always performance orientated and may
generally be applicable on a nationwide basis. Model codes
are written in such a manner that they may be adopted by
reference if the necessary state enabling legislation exists.
These codes are usually written to include all the necessary
administration, organization, enforcement, and legislative
clauses to stand alone as a_legally valid and enforceable
regulation upon adoption.

Local codes may be either performance or specification
orientated. They are usually written to solve a particular
local building problem, to simplify building requirements, or
to protect various local interests. The manner in which they
are written may provide legal problems in enforcement.

A municipality's use of either a model code or local code

is generally determined by the pressures applied on the political
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body responsible, It is felt that both the initial cost of
adoption and the continued cocsts of maintaining a model code
are less than that of a local code,

There are numerous types of codes in use, but most may
be classified into one of these two types:

Building or constructicn codes - govern the require-

ments for all types of structures regulating their

design, quality of materials, methods of assembly,

and certain equipment and site location factors given

the type of use and degrec of occupancy. Exzmples

are building, electrical, fire, mechanical, plumbing

codes, et cetera.

Housing or maintenance codes - are concerned with

the guality of the structural environmental, primarily

as related to the health and safety of the physical

upkeep of buildings for its use and occupancy. Examples

are housing, health, sanitation, fire, life-safety,
dangerous structures code, et cetera.

Although the legal foundation for both building and housing

codes is the same, there may be a vast difference in the

levels of acceptability of certain aspects of existing structures
from one area to another., Thus, while some of the aspects
addressed in this report may be applicable to certain types

of housing or maintenance codes, the intent, content, and
recommendations of this report are focused on building codes.

Model Codes

There are four major model code publishers. The oldest
(1905) is the National Building Code (NBC) published by the

National Board of Fire Underwriters now known as the American
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Insurance Association (AIA)}. The AJA publishes only the NEC
and provides only limited back-up or supportive services forv
their code as they rely on Underwriters Laboratories for
product testing and research. The NBC is revised as conditions
dictate and is extensively used nationwide.

The second (1927) model code is the Uniform Building
Code (UBC) published by the Pacific Coast Building Officials
Conference who have sincz chaﬁged their name to the International
Conference of Building Officials (ICBO). ICBC aiso publishes
and maintains the following codes:

Uniform Building Code Standards

Uniform Mechanical Code

Uniform Housing Code

Uniform Sign Control Code

Uniform Fire Code
Uniform Code for the Abatement of Dangerous Buildings

Plan Review Manual
Building Department Administration

In addition to these publications, ICBO provides plan exami-
nation, code interpretation; and education and research depart-
ments. These codes are used nationwide with a greater distribution
in the West and Midwest.

The third (1945) model code is the Southern Standard
Building Code (SSBC) published by the Southern Building Code
Congress (SBCC). The SBCC also publishes and maintains these
codes:

Southern Standard Plumbing Code

Southern Standard Gas Code
Southern Standard Housing Code
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SSBC also provides anrual oode maintenance, code interpretaticn
ané a research department. This code is used mostly in the
South.

The fourth (1950 model code is the Basic Bﬁilding Code
(BBC) , published by the Building Officials Conference of
America now known as the Buil@ing Officials and Code
Administrators, International (BOCA). BOCA publishes and
maintains these additional codes:

Basic Housing Code

Basic Fire Prevention Code

Basic Plumbing Code
Building Department Recommendations

They also provide annual code maintenance, plan examination,
code interpretation, and a research department. This code is
used nationwide with a greater diztribution in the Northeast
and North Central.

Of the four national code publishers only the National
Building Code is written and maintained exclusively by AIA staff.
The other three publishers all encourage and utilize external
participation in code writing and revision.

While all codes may be technically equal the codes of
ICBO and BOCA provide a higher level of supportive bhack-up
services than the AIA code, and appear to be more nationally
orientated than the codes of the SBCC. Therefore, it is
concluded that the codes of ICBO aﬂd BOCA may be the two best

model codes for consideration of use as a statewide code.
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The definitions found in this Chapter were formulated
exclusively by the author and are not necessarily universally
accepted,

In Kansas, legislation for the adoption of codes by
reference does exist. See, K.S.A, 1974 Supp. 12-3301.

Richard L. Sanderson, Codes and Code Administration,
(Chicago: Building Officials Conference of America, Inc.,
1969), p. 49. ’
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CHAPTER IV

THE KANSAS SITUATION

In Kansas the gquestion of code conflict has been discussed

since the late 1966's. A report, Planning for Housing in Kansas,

prepared in 1971 by Langston and Kitch for the Planning
Division of the Kansas Department of Economic Development
(KDED) , recognized that "restrictive building codes and non-
uniformity of building codes are a major deterrent” in the
supply and delivery process of housing in Kansas.l This
chapter will explain the actions of the State Architect, the
Kansas Economic Development Commission, the Planning Division
of KDED, and the Kansas Legislature since the initial investi-
gation by Langston and Kitch. The actions of the Advisory
Committee on Statewide Building Codes, established by statute
(K.S.A. 74-121), will also be explored. A survey made of codes
in use by agencies of the state, municipalities, and counties
will be analyzed, as will various comments expressed by

interested people throughout Kansas.

Early Development

In 1972, subsequent to the Langston and Kitch report, then
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State Architect Mr, William Hale reccmmended the adopticn cf z
. N 2 : s »
statewide building code. Mr. Hale noted in testimony beiore
the Kansas Economic Development Commission "that there has bkeen
little attempt to cure the problem of building and housing codes
: it . 3 4
with raspect to the (Kansas) legislature." He recommended that:
1. A statewide plan be adopted to serve the entire
state and not some locality, county, region, or other
geographical area.

2. All regulatory agencies who have jurisdiction on

some phase of construction should coordinate their
activities.

3. A state building code council should be estahlished

to work out any disputes and make recommendations on
amending the adopted ccde, and

4. A system of registration and periodic training of

all building inspectors should be created to insure
uniform interpretation of the State code.

Following the Langston and Kitch report and Mr, Hale's
recommendations, the Kansas Economic Development Commission
established a subcommittee to develop their own position on the
guestion of statewide building codes. They determined that
their primary concern was in the relationship and conflict of
codes in the supply and delivery of adequate housing, as opposed
to all structural development. It was recommended by the
Commission "that a bill be introduced which would provide for
the creation of an agency which would have the responsibility
to prepare, review, and certify a state model code package

for adoption by local units of government for all aspects of

: ; 3 o
residential development," The Commission also suggested that
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a similar code be developed for commercial buildings. As
recommended, these codes would ke under the administrative
jurisdicticn of a new state agency whose powers for code
enforcement would supercede those of allrother state agencies.
The Planning Division of KDED for whom the initial study

{(Planning for Housing in Kansas) was done, has since published

several other reports which also recognize building codes as a
major deterrent in the delivery process of housing in Kansas.
Based upon the comments and recommendations of the State
Architect, the Kansas Economic Development Commission, and the
reports published by the Planning Division of KDED the 1973
session of the Legislature provided for an Advisory Committee
on Statewide Building Codes.

K.S.A. 74-121 through 74-126, see APPENDIX A, authorized
the Governor to appoint fifteen members to a temporary advisory
committee to study and make recommendation to the Governor
and the Legislature in the following areais:7

1. Survey and evaluate building codes, regulations
and standards presently in use by departments
of the state and cities and counties of the state;

2. Survey and evaluate methods, procedures and
administrative structures employed by cities,
counties and departments of the state in the
enforcement of building codes, requlations and
standards;

3. Make recommendations concerning the adoption
of building codes, regulations and standards

including the feasibility of adopting statewide
codes, regulations and standards; and
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Make recommendations ccncerning the methods,
procedures and administrative structures
necessary for the proeper administration and
enforcement of building codas, regulations
and standards.

With this action the Legislature authorized the initial investi-

gation of building codes using a committee of technical and

administrative people composed of interests from the state,

municipal, and private sectors.

The Advisory Committee »n Statewide Building Codes began

its work in February of 1974 and has met monthly since thkat time.

In January, 1975, the Committee submitted an Interim Report to the

Governor and the Legislature and made the following preliminary

recommendations concerning the building code question:

(1)

(2)

(3)

The adoption of statewide building ccdes ke
pursued; however, in order to make a complete
and comprehensive proposal, an extended detailed
study must be made to develop an administrative
structure or alternatives which are essential to
implement such codes.

The Uniform Building Code Package, published by
the International Conference of Building Officials,
be used as a standard or basis of study.

Coordination among state agency regulations be
programmed before or concurrent with the enactment
of legislation for statewide regulations.

The Legislature has since referred this Interim Report to

Legislative Research for their study and thus no formal action

or reaction on the report is foreseen by the 13975 session of

the Legislature. Siﬁilarly, the Governor's office is in the

process of studying the report and plans no immediate comment.9
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Thus, there will apparently be no legislative action taken on

the code problem until at least the next legislative session.

Survey of Codes in Kansas

One of the most important consideraticns in investigating
the advisability and merits of a statewide building regulation
is a survey of codes presently in use and the problems encocuntered
by those who must use these codes. Several surveys were con-
ducted to determine the types of codes in use and the juris-
diction of each. In cooperation with the Advisory Committee
on Statewide Building Codes, surveys cf incorporated areas,
counties, and departments of the State were completed. The
results of these surveys will help determine which codes are
most popﬁlarly used and what problems are encountered in their

enforcement.

State Regquirements

The provisions adopted by State agencies which regulate
health, safety and welfare provisions in the cons;ruction of
buiidings are an important aspect of the code problem in Kansas.
In the outset there appeared to be significant areas of overlap
among State agencies in their regulation of stfuctures.

It was determined that at least seven State agencies

may be involved in some aspect of building control; they are:
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Division of Architectural Services

Office of State Fire Marshall

Department of Health and Environment

Division of Mental Rztardation

Department of Labor

Department of Education

Department of Food Services and Lodging
Most of these agencies have jurisdiction in only specialized
types of building rather than for all buildings in general,
The Division of Architectural Services, the State Fire Marshall.
the Department of Health and Eanvironment, and the Department
of Labor are perhaps four of the more important State regulatory
agencies.

The Division of Architectural Services is charged with the
responsibility of enforcing the 1970 edition of the Uniform
Building Code for the construction of all public, private or

parochial schools in the state.10

The same code is also used

to enforce provisions in the design of all state building, for
both new construction and remodeling. In addition, the Division
of Architectural Services has the responsibility to certify all
recreational wvehicles and mobile homes built after September 1,
1973.

Any mobile home or recreaticnal vehicle manufactured for
sale in Kansas must meet the provisions of the American National
Standards Institute 119.11 - 1972 Mobile Home Standards.ll
These provisions are enforced by plan review and on-site

inspection at the manufacturing plant by either Underwriters

Laboratory or one of nine approved third parties.
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The State-Fire Marshall is responsible for enforcing fire
and safety provisions in all schools, hospitals, care facilities,
and all major public buildings. The Fire Marshall has adopted
an amended form cf the 1967 edition of the Fire and Life-Safety
Code published by the National Fire Protection Association.

The policy of the Fire Marshall teo enforce the provision of the
Fire and Life-Safety Code in schools and state owned buildings
is in apparent conflict with the State Architect's use of the
Uniform Building Code in school and state building construction.
Thus, there is a degree of conflict or at least nonconformity
between the codes regulating schools and state owned public
buildings by two separate and antonomous state agencies.

The Department of Health and Environment abides by the
Fire and Life-Safety Code in its jurisdiction over hospitals,
rest homes apd other health care facilities.13 Their require-
ments are closely aligned with the State Fire Marshall's program,
but they must also comply with the various requirements set
down by the federal government or risk the loss of federal
assistance. Thus, another level of government may require
additional code regulations.

The Industrial Safety Division of the Department of Labor
enforces the Boiler Code published by the American Society of
Mechanical Engineers.l4 They inspect the initial installation
of and also make yearly checks on boilers and other pressurized

mechanical devices for conformance with the code and the continued
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maintenance of these systems.

This review of tho code regquirements of State agencies
supports the contention that there may be significant areas of
code conflict and non-uniformity among State agencies. Perhaps
the largest problem is that there is a lack of understanding
among the agencies and with the public, as to the relationship
and jurisdictions of the various regulations. It is difficult
to estimate the amount of time and money which may be lost by
the State, designer, builder and owner due to such code conflicts
and problems. State Architect, Louis J. Krueger, says that
"the State of Kansas has been spending hundreds of thousands
of dollars for (state required) fire and life safety improvements
in existing buildings throughout the State, some of which are

unjust and unrealistic."15

Municipal Code Requirements

A common problem voiced by builders, designers, and
others throughout the State is the multiplicity, nonconformity,
and outdated codes adopted in varicus Kansas municipalities.l
To explore this problem a survey of the State's incorporated
areas was conducted.

The Advisory Committee on Statewide Building Codes, with
the aid of the League of Kansas Municipalities, distributed a
guestionnaire to each city in Kansas, requesﬁing data relating

to building codes and their enforcement. Information was



received from 310 communities representing 1,705,314 persons.
This is approximately 74% of the State's total population
(2,301,623) and about 94% of the sState's total population
residing in incorporated areas (1,815,233).17 Ninety-six

per cent {(96%), or 189 cities, of population in towns over
1,000 are represented in this survev. Responses fiom an
additional 121 communities with population less than 1,000 are
also included.

The tabulation of the survey, TABLE 1, CITIES PER CODE,
shows that the National Building Code (NBC) is nearly twice as
popularly used as the Uniform Building Code (UBC).18 The
Basic Building Ccde (BBC) and the Southern Standard Building
Code (SSBC) are seldom used by cities in Kansas. Less than
10% of the cities survéyed use their own locally written {OWN)
code. TABLE 1 also shows that 44.6% of the cities surveyed
do not have any code, however, 31.2% are cities of under 1,000
in population. Of the cities which have ﬁo code, two are cities
of population over 5,000, while no city over 5,000 writes their
own code. Reviewing TABLE 1 tha NBC is used more often than the
other four codes combined. However, if population figures are

applied to the cities using each code, the results change

significantly.
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Population

20,000 up

10,000-20,000
5,000 -10,000
2,000 - 5,900
1,000 - 2,000

Under 1,000

Total

% of Total (310)28.6%

TABLE 1

CITIES PER CODE

(July 1974)

31

NBC UBC BEC SE5BC OWN NONE TOTAL
i 12 é 0 0 0 15
6 10 2 0 0 0 i8

11 2 3 0 0 2 18

37 7 4 3 8 3 68

25 5 0 0 10 30 70
9 9 0 0 6 87 121

89 45 1l 3 24 138 310

14.5% 3.5% 1.08 7.7% 44.6% 100%
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TABLE 2, POPULATICN PER CODL gives a breakdown of code
usage as it affects population. It shows that the UBC affects
nearly three times the population as the NBC. The UBC is also
more popularly applied than all the other codes combined.
TABLE 2 shows that 44.3% cof the entire state's population or
56.2% of the state's population who reside in incorporated areas
use the UBC. APPENDIX B gives the complete listing of codes
in use by city and population. It also shows a heavy con-
centration of BBC usage in Johnson County and that eleven

cities are considering the adoption of the UBC.
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As stated in Chapter III, the UBC and the BBC are perhaps
the most professionally written model codes and may be the most
desirable for use in Kansas. APPENDIX B shows only one city
of population over 20,000 using a code other than the UBC or
the BBC. It should be noted that the NBC is free upon reguest
from its publisher the American Insurance Association. This
may help explain the high usage of this code in the smaller
towns, where the importance éf a code is recognizesd but
sufficient budget is not available to support ancother code.

The principle conclusicns drawn from this survey are:

l. The UBC affects the largest number of persons,

while the NBC affects the largest number of
communities.

2. Eleven comﬁunities totaling 75,996 population

have indicated that they are considering adoption

of the UBC.

3. The BOCA is heavily used in the suburban Johnson
County area.

4, Only three communities in the state use the SSBC.

5. Concordia (7,680) and Roeland Park (9,406) have no
building code. They control development by using
zoning and subdivision regulations as do many of
the smaller communities,

6. Approximately 25% of the State's populaticn was not
represented by this survey, of these only 6% (109,919
persons) live in incorporated areas and nearly all
of these persons live in communities under 1,000
population. The remaining 486,390 persons live in
incorporated areas.

7. The study indicates that approximately 700,000 or
one-~third of the population may be without protection
of a building code.



County Code Requirements

A survey of the counties’® code requirements revealed that
only five of the 79 counties responding had an adopted building
code. The counties with a code and the type of code as of

August 1974 are:

COUNTY CODE

Clay Uniform Building Ccde

Geary National Building Code
Grant (City/County) National Building Ccde
Saline Local Code

Sedgwick Uniform Fire Code and

Uniform Building Code
Figure I, COUNTY CODE MAP on page 36, shows the counties with
codes, those presently considering adopting codes, those with
no codes, and those who made no response.

Generally, a county building code will regulate only that
area of a county outside incorporated areas, unless there is a
city/county code as in Grant County.

The survey reflected that many county officials recognized
the need for a building code but felt that the (lack of) funds
necessary to establish and enforce a code would be prohibitive.19
Reno County officials are considering the adoption of the
Uniform Building Code package and they chose "a model code
because they felt local codes could become political and difficult

20
to enforce."”

Additional Comments

The most crucial need in a building code program is not
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only for a high quality code, model or otherwise, but also for a
proper and well devel&ped enforcement and inspection program.
For, without the inspection and enforcement of a code, no code
may be good or better than the best model code.

The surveys of the municipalities and the counties
produced these comments:

Orlin Smith, City Inspector at Ottawa, “The biggest
problem is the non-uniformity of codes between cities.”

XK. D. Cain, City Inspector at Abilene, "Would like to
see the State adopt a package code so that cities in
Kansas could adopt it to get uniformity."

Clearwater, Kansas, "Problem of inspection, including
finding qualified inspectors.”

Charles J. White, City Clerk in Paradise, "I have
- been on this job since 1960 and there has not been a
new house built in Paradise in that time, I don't
think we need a building code."

Kansas City, Kansas, "Our city has doubled in size in
the last several years - we are short on staff and
have problems with enforcement."

Billie Huff, City Clerk in Claflin, "Inasmuch as we
do not have an inspection program and would not be
able to fund one with our limited budget, we have
not attempted to enforce our building code.™

Mike Bailey, City Planner in Chanuté, "The State Fire
Marshall and the State Architect's office require us
to enforce #1 fire zone provisions, yet we repeatedly
receive erroneous information from them."

Gerald A. Jones, Building Code Engineer in Overland
Park, "State agencies such as the Fire Marshall and
Food and Lodging Board are making inspections and
requiring modifications to new building conforming

to the model codes., The conflicting requirements could
be avoided if the state inspectors would communicate
with local officials."
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Janine Swists, City Zlerk in Lakin, "Problems only

a small town would have, the code is not actively

enforced and there are no funds to help."”

G. C. Newby, City Manager in Sterling, "Any model

code that is prepared for larger cities does not

always fit the smaller towns and some are harder

to enforce. If a state code is adopted it should

be prepared so it will fit all 1st, 2nd and 3:d

class cities.™
These are typical comvznts voiced by the officials around the
state who answered the survey. The first two comments reiterate
the guest for uniformity of codss. The next three comments
deal with inspection problems. Clearwater can't find inspectors,
Paradise has no development or growth and doesn't need inspectors
or even a building code, and Kansas City is growing so fast it
can't do all the necessary inspection. The sixth comment is
the usual one of lack of funds to finance the program. Chanute
and Overland Park both agree that the state agencies present have
certain conflicts in their jurisdictions. These are problems
which have all previously been addressed. Perhaps the last
two comments from Lakin and Sterling sum up the consideration
which must be faced in the possible adoption of a statewide
building code. That is, as a Lakin official asks, how could a
statewide building code be enforced uniformly across the state
and who is going to pay for it? From Sterling's point of view,
is it even possible to develop a code which can deal adequately

with all areas of the state, both urban and rural; and, what

are the possibilities of the acceptance of such a code throughout



39

the state? These are guesstions and problems beyond the scope
of this report which must be resolved before a well developed

rlan may be accepted.

Legal Authority

Kansas provides authority for both cities (K.S5,A. 12-3009)
and counties (K.S.A. 12-3303) to adopt codes, standards and
model crdinances by reference (see APPENDIX C). The "codes™
adopted, "may be, but are nct limited to: building codes,
plumbing codes, electrical wiring codes, gas piping codes,
health and sanitation ccdes, . . . any any other code which
embraces a subject which is a proper legislative matter."

Thus, the statutes provide the necessary vehicle for the
adoption of enumerable codes as may be subject to the discreticn
of the police power. Provisions are also made for the easy use

and adoption of model codes by reference.
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CHAPTER V
ACTION TAKEN BY OTIERS

The problem of miltiple c~des and code conflict is not
unique with Kansas., There axé sevaral federal agencies and
other organizations dealing with thie problem on a nationwide
scale, This chapter will kriefly review requirements of
federal agencies and the actions of other organizations relating

to the building code issue.

Federal Regulations

In considering the advisability of a statewide building
code it becomes necessary to review the préérams of various
federal agencies in order to resolve any potential conflicts.
To facilitate the deliverly of housing, schools, hospitals,
and other federally insured or financed building programs,
thercode requirements of the Department of Housin§ and Urban
Development, the Federal Housing Authority, the Farmers Home
Administration, the Veterans Administration, and the Department
of Health, Education and Welfare were surveyed., This is not to
preclude that these are the only federal agencies involved in

building controls. It is estimated that approximately 33
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federal agencies either directly or indirectly recgulate con-
stri:ction.l The agencies surveyed, however, are felt to be
the more important agencies as far as actual "building codes"
are concerned. Many of the other federal regulafions are
concerned with requirements which are now controlled locally
by zoning and subdivision regulations, i.e., minimum lot size,
set-back requirements, sewer a#d utility hook-ups. Other
requirements deal with the heavy construction of dams, bridges,
streets, and highways which are not covered uncder traditional
building codes.

The Department of Housing and Urban Development publishes
a set of Minimum Property Standards (MPS) for one and two
family dwellings, Multifamily Housing, and Care-Type Housing.
These Minimum Property Standards are "intended to provide a
sound technical basis for the planning and design of housing
under the numerous programs of the Department of Housing and
Urban Development."2 The application of thése standards is
much broader than the field of building codes. For example,
the MPS also deal with site design, streets and parking, and
drainage problems, all of which are beyond the scope of building
codes. These standards "are not intended to serve as a building
code, but do apply when the local code permits lower standards
than these MPS.“3

Code Adoption and Enforcement is one of the four elements

in the HUD Workable Program for Community Improvement. In order
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to obtain Workable Program Certiiication, communities are
required to “aéopt either reascnably current editions of
nationally recognized model ceodes or state or local codes with
standards comparable to model codes, the types of codes which
are required cover building, hocusing, plumbing, electrical
and fire safety considerations.™

The Federal Housing Authority being an agency of HUD
follows the same general guidelines set by the MPS and the
Workable Program. The Farmers Home Administration and the
Veterans Administration alsc follows HUD requirements relating
to model codes and Minimum Property Standards.

The Department of Health, Education and Welfare publishes
a Tecﬁnical Hanﬁbook for Facilities Engineering and Cecnstruction
Manual, which deals with minimum design criteria. Relating to
building codes HEW requires the following general criteria:

1) one of the four model building codes

2) fire and safety code

3) electrical code

4) plumbing code

5) fallout shelter space

6) earthquake code

7) U.S.A. code for accessibility by physically
handicapped, and

8) other special standards.
The specific criteria required under each of these elements

may be found in the Technical Handbook. It is noted, that all
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of the above criteria do not necessarily have to be met before
HEW will approve a project, as it depends on the facility being
constructed.

The adoption of approved model codes on a statewide basis
would apparently be consistent with the requirements of most
federal agencies. FHA, FmHA, and VA all require standards
based vpon and very similar to those of HUD, HUD and HEW
appear to require, under various instances, codes regulating
building, housing, plumbing, electrical, earthquake, fire, and
life-safety. In most cases national model codes covering these
areas are acceptable to the federal agencies.

This acceptance of model codes is consistent with the
federal government's policy in recent years. Since 1966 the
federal government, through HUD, has been stressing the importance
of the modernization and uniformity of building codes. In
1970 the Annual Report on National Housing Goals alluded to the
possibility of a Federal code if the states don't take action.

"HUD is working with state and local governments

to secure needed changes in building codes, zoning,

and trade practice limitations. If these voluntary

efforts prove unsuccessful, alternative measures will

be developed to assure that all American families can

benefit from the free flow through interstate commerce

of whatever improved materials, technology, and land

financing techniques may be developed."’

The possibility of federal action to resolve the code problem

may provide an impetus for rapid state or local governmental

action on this question.
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Other Orgarizations

Several national cryanizations are working to help sclve
the building code problem. Two of the groups are the Council
of State Governments (CSG) and the Natioﬁal Conference of States
on Building Codes and Standards (NCSBCS).

The CSG has recognized that "with the growth of a nation-
wide market for many types of building products and regional
markets for others, including manufactured components. . .a
uniform and comprehensive approach to regulation of the con-
struction of buildings has become highly desirable."8 On this
premise the CSG has drafted three model kills which would
promote intra and interstate uniformity of regulations, and
interstate reciprocal acceptance of building products. These
three bills of Suggested State Legislation are the State
Building Code Act, the Manufactured Building Act, and the Mobile
Home Act, (APPENDIX D contains the State Building Code Act).
These acts were drafted with the assistance of the model codes
organizations, the design professions, HUD, the United States
Department of Commerce, and NCSBCS.

The National Conference of State on Building Codes and
Standards is a division of the National Bureau of Standard
of the Department of Commerce. The NBSBCS is composed of
Governor's delegates who have organized to help solve building
code and standards prob}ems within and among their states. The

four stated activities of the NBSBCS are reciprocity and
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coordination, standards and evaluation, education and gualifi-
cation, and management and regulatory procedures.

The efforts of these groups and others are essential if
there is to be a coordinated solution torthis problem. The
federal government is imploring that the states take immediate
action to resolve the problem of the multiplicity and non-
uniformity of codes. If this guestion can not be handled to the
satisfacticn of the federal government it is possible they will

reguest a mandatory nationai code,
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CHAPTER VI
SUMMARY

This report has been exploratory and investigative in
nature, and in no way does it represent a comyrehensive or
conclusive study on the advisability and merits of adopting
statewide building codes in Kansas. This report serves as an
initial background study of the historical and legal develop-
ment of codes, an explanation of certain terminology, model
codes, and organizations, an analysis of the use of codes in
Kansas, and a review of several federal agencies and national
organizations, an analysis of the use of codes in Kansas, and
a review of several federal agencies and national organizations.
These are important aspects of the code problem but represent
only a part of the study necessary to resolve the issue.

Figure II, CODES STUDY SCHEMATIC, recommends three levels
of possible study in a comprehensive investigation of the
feasibility and advisability of adoPting statewide building
codes, Figure II depicts three areas of study as being equal
and dependent upon one another, It also illustrates the sug-
gested governmental jurisdiction in each of the three areas.

This report is equivalent to the Codes and Requirements
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study. That is, in addition %o the background study, it
provides information on state, local, and county codes in
use, model codes organizations, and federal activities and
code requirements. It explains that code requirements may be
imposed on the local, state, and federal levels. Thus, it
stands to reason that in order to adopt a statewide code
it becomes necessary, or is recommended, that the regquirements
of all three levels of government be given consideration., How-
ever, priorities should be established to recognize that the
ultimate product is to bz a state code enforced by local
governments,

The second area of study is on the Enforcement and
Inspection activities. This would entail the development of a
procedure which would insure that a statewide code could be
enforced uniformly. It is recommended that the enforcement
activity rémain the function of local governments. Study
elements might include, qualifications and registration of
inspectaors, code education programs, local building department
administration, jurisdictional responsibilities, and local
financing programs.

The State should develop a statewide registration or
licensing procedure. The State may want to require that all
building inspectors demonstrate their ability to enforce a
code upon their registration. This could help dramatically

to improve the quality of code enforcement. It would also



force the State to devzlep an appropriate testing procedure
for licensing and emphasize the need for a continuing education
program.,

If licensing was required a code education program would
be essential. As proposed the inspection and enforcement
responsibilities would be a local function. In order to
insure uniform interpretation the State should offer an
educational program or coovperate with universities and vocaticnal
schools to develop a program. The development of this educational
program could be monitored by a committee qf local building
officials and private professionals in the field. This could
help to increase the acceptance of a statewide code while pro-
viding a broad based source of input inte its development.

One of the most freguently mentioned problems of local
code enforcement was building department administration. It
may be necessary or desirable for the State to develop a model
system for code administration. This could help in areas
which have never had an inspection department and in those
areas where administration is lacking.

Jurisdictional responsibilities of the state, munici-
pality, and county could be resolved. That is, if all levels
of government were responsible for the same code, there would
be few jurisdictional disputes. This could bring about a more
widespread understanding of the code and could create a greater

acceptance of it.
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Further incentive to accept and/or adopt a statewide
code could be provided if the state would provide a financial
subsidy. For example, this could take the form of free
educational programs to participating localitieé, or the
availability of a technical consultant to help handleée unusual
inspection problems. State financed programs are always
difficult to initiate but the idea bears further investigation.

It should be emphasized that the second study element,
Enforcement and Inspection, is just as important as the other
two. For without an adequate and uniform enforcement prograin
the objective of public safety and code uﬂiformity is lost.
To insure the greatest acceptance this activity should remain
strictly a loéal function. Before initiating a statewide
code this study element should be more fully developed.

Administration and financing is the third study activity.
This is primarily a state level function. That is, if it is
decided that a statewide code is advisable, what will be the
nature of the state administration of such? Can the respon-
sibilities and jurisdiction of all state related code activities
be combined in one agency, and how can this be done? If an
agreement on administrative responsibility can be reached, what
laws and statutes will the Legislature have to change or esta-
blish? Finally, what will be the costs and how will the
establishment and maintenance of the code and regulatory

agency be financed?



In studying the adminictration of a statewide code one
stéte agency should be responsible for its administration and
all other state regulations on building codes., It may be
preferakle to create an entirely new office for-this purpose.
Representatives of all agencies currently having jurisdiction
for enforcement of building rggulations should act as advisors
in the initial establishment of the new jurisdicticnal office.

To increase local acceptance of a statewide code a
permanent adviscry committee should be establisked to oversee
the activities of the agency. This committee could be composed
of local building officials, private professionals in the field
and other interested persons and organizations. To insuré equal
representation a mixture of both rural and urban interests
is desired.

Questions of code interpretation and code variances should
be handled by some type of review board or policy committee.
This committee should have a broad representation of local
officials, professionals, and other concerned state agencies
in primarily technical fields. Code revisions should be made
with the advice and.comments of the local users.

These are a few of the more obvious issues which must be
addressed in determining a feasible administrative structure
for a statewide code. It is stressed that a statewide code
should not be initiated until jurisdictionai responsibilities

among all state agencies are consolidated, for only then can
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a truly statewide code be establishaed.

Conclusions

The conclusions presented here are based solely upon the
investigations derived from this report.

l, There is sufficient historical and legal documentatiocn
on the needs, use and legality of codes to justify
the adoption of a statewide building code. The
police power and the rule of reasonableness form
the constitutional foundation for code adoption.

2. There is a widespread problem of the multiplicity
and nonuniformity of codes enforced by state
agencies and municipalities.

3. An estimated 700,000 people or one-third the
population of the state may be without the protection
of building codes. Few unincorporated areas of the
state make use of codes.

4. Of the codes adopted, the UBC affects the largest
number of people while the NBC is the most widely
adopted code.

5. The services and codes of ICBO and BOCA appear to
be more suited to this region and are written with
greater representation than the codes of SSBCC and
NBC, respectively.

6. Many communities find it difficult to obtain quali-
fied inspection services and cannot finance an
adequate enforcement program.

7. The adoption of approved model codes is consistent
with the requirements and encouraged by the federal
government.

8. There is significant need around the state for a
statewide building code to protect the public
safety and reduce the multiplicity of code require-
ments. ’

9. This report represents only a partial investigation
of the code problem.
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This study concludes that a statewide code is advisable,
it now remains for a feasible administrative structure and

enforcement program to be developed.

Recommendations

The recommendations made in this report are based on the
investigation of only one of three major areas of study
recommended for a conclusive examination of the issue of state-
wide building codes. Thus, the recommendations made are based
on the conclusions and should be reviewed as new infcrmation

becomes available.

l. An indepth study of all three of the suggested
areas of activity should be pursued in order
to make a conclusive recommendation concerning
the adoption of statewide building codes,

2. The Uniform Building Code and the Basic Building
Code packages should be technically evaluated for
their possible use as a statewide building code.

3. If a statewide building code is adopted, only some
form of a model code should be used.

4. The coordination among state agency regulations
should be programmed before or concurrently with
the enactment of legislation for statewide
regulations.

5. The jurisdiction of the enforcement of all forms
of state regulations should be coordinated and
administered by one state agency.

6. Methods and procedures for local enforcement of
a statewide building code should be established.

7. To insure uniform interpretation, educational
programs should be established and inspectors
should be certified and registered by the state,.

L
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8. The legislature should immediately estalklish or
designate a permanent office to administrate a
statewide building code and all state building
reqgulations. This office should first develop an
acceptable administrative procedure to initiate
the code and suggest guidelines for local enforcement
programs, and then recocmmend a statewide code for
adoption.
These recommendations suggest that immediate steps be taken to
establish a statewide building code. A statewide code should
only be adopted if a feasible means of state administration
can be devised. If a statewide code is not adopted the state
can eilther consolidate all current state building regulations
into one office, or do nothing and continue as before. If no
action is taken the state may be neglecting its duty of protectinc

the public health, safety and welfare; and it may be subject to

possible federal imposition of a uniform code,
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-Chapter 74.—STATE BOARDS, COMMISSIONS AND AUTHORITIES

Article 1L.—MISCELLANEOUS
PROVISIONS -

74-321. Advisory commititee on stite-
wide buildinz codes; membershin; aonoint-
ment; qualiications; secretarv: staif assistance
and supplies. There is hersby creatad and
establishied 2 tamporary ad»—ls:)ry comnittas
on statewide building codes, requlations and
standards which shall be comnosed of Efteen
{15) members. Membershio on such commit-
tes shall include the director of the division
of architectural services of the department of
administraion or his authorized representa-
tive, the state fire marshal or his authorized
representative, the Zdirector of the state de-
partment of health or his authorized repre-
sentative, the director of the division of
planning of the department of economir de-
velopment or his authorized representative and
eleven (11) members to be appointed by the
governor of whom no more than six (6) shall
be of the same political party as the governor;
who shall include an architect reaistered and
licensed to practice in the state of Kansas, an
attorney licensed to practice in the state of
Kansas, an engineer licensed to practce in the
state of Kansas, 2 general constructdon con-
tractor, & mechanical contactor, an electrieal
contractor, a building contactor and three
building inspection oficials, one emploved by

a city or county baving a population of mors
than one hundred--thousand (100,0C0), cne
employed by a city or county having 2 ponu-
lation of more than twenty-five thousand (23 -
000) but not more than one hundred thousand
(100,000} and one emploved by a city or
county having a population of not more than
twenty-five thousand (25,000). Members of
the committee shall be appoiated within thirty
(30) days after the efiective date of this act
and shall meet within thirty (30) days there-
after-at a time and nlace to be designated by
the governor. At such mesting, the committee
shall elect from its membership a chairman
and vicechairman. The director of the divi-

sion, of architectural services of the depart- -

ment of administration or his authorized rep-
resentative shall be ex o&cio secretary of such
committes and shall provide such secretanal
and staf assistance and supplies as may be
required by the commitiee to fulB!l the duties
prescribed under the provisions of this act.
(L1973, ch. 354, § I; July 1.] :
74-122. Same; duties. It shall be the
duty of the advisory commiittee on statewide
building codes, regulatons and standards to:
(a) Survey and evaluate building codes,
regulations and standards presently in use by
departinents of the state and cities and coun-
Hes of the state; :

i {b) survey and evaluate methods, proce-

dures and administrative structures emploved
by cities, counties and departments of the
stale in ihe enforcement of buiiding codes,
refuizions and standards; -

{c)} make recommendations concemning the
"adeptoen of building codes. requlations and
“standards includinz the feasibility of adopiing
statewide cudes, reguelations and standards;
and ;

(¢) make recommendztions toncemning the
methods, procedures and adminisirotive siruc-
tures necessary for the proper administrabion
and enforcernent of building codes, regula-
tions and standards. [L. 1873, ch. 333, §2;
Tuly 1.] : a

74-122. Same; meetings, when: reports.
The advisory commitiee on siatewide huilding
codes, regulaons and stancards shall meet
as often as may be necessary at times and
places desiznated by the chairman in order
to fulfill the duties prescribed nnder the oro- |
visions of this zct. The advisory committee
shall meet upon the call of the chairman or
upon the czil of 2 majority of the members of
such advisory commitiee. Said committes
mav. if it deems the same advisable, present
a preliminary report of anv recommendations
and findings completed by the committee prior
to the 1974 session of the legislature to the
governor an the legislature at the commence-
ment of such session and shall present a final
report of its findings and recommendations to
the governor and the legislature at the com-
mencement of the 1975 session of the legisla-
ture. L. 1973, ch. 354, § 3; July 1.] '

74=124. Same; expenses. Members of the
committee shall not receive compensaton for
their services as members, but shall be re-
imbursed for the amount of their necessary
expenses actually incurred by them in the
periormance of their duties in the amounts

- prescribed by K. 8. A. 1572 Supp. 75-3203 and
75-3207. Expenses of members and all costs
incurred by the division of architectural ser-
vices in serving the committee shall be paid

'~ from funds made available by the legislature

- to the division of architectural senvices for

** such purposes. [L.1973, ch. 334, §4; July 1.]

74125, Same; cooperation with commit-
tee by city, county and state officers and em-
ployees. City, county and state offcers 2nd
emplovees shall at the request of the commii-
tee cooperate with and assist the committee
.in performing duties required under the pro-
" visions of this act. [L. 1973, ch. 334, §35;
© Ty 1] : :

' ¥4-12G. Provisions of act expire July 1,

| 1975. The provisions of this act shall expire
i

July 1, 1975. [L. 1973, ch. 354, § 6; July 1]
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Copes I Use By CiTiEs

Juy 1974
NBC----NATIONAL BUILDING CODL
UBC----UNIFORM BUILDING CODE
BRBC----BASIC BUILDING CODE
OWN----LOCAL CODE
NONE---NO CODE IN USE
. 20,000 & Up NBC URC BBC OWH NOUE
Emporia - 21,898
Hutchinson 42,360
Junction City 20,368
Kansas City, Ks. 179,409
Lawrence 46,128
Leavenworth 30,3435% '
Manhattan 28,017
Overland Park 82,729
Olathe 20,283
Pittsburg 20,449
Prairie Village 29,099
Salina ' - 37,162
Shawnee 23,347
Topeka - 139,7¢4
Wichita - 262 .766
30,343 841,951 111,828 =~ 0 =~ -0 -
10,000-20,000 NBC UBC BBC OUN NONE
Arkansas City 13,538 - ' ¥
tchison : 12,783
Chanute 10,225
Coffeyville . 17,398
Dodge City 16,951
El Dorado ; 11,775
Garden City _ 17,530
Great Bend 18,460 ..
Hays 15,651
Independence 11,594
Leawcod 11,864
Liberal 14,011
McPherson 10,928
Merriam 10,964
Newton . . 15,599
Ottawa 10,527
Parsons 12,755% >
Winfield 10,176

83,474 131,792 27,463 -0 -. =0 -

*Considering the adoption of UBC



*Considering the adoption of UBC

- ;:_LCCO—IG_, 000 1IBC C3C EBC OWN NONE
" Abilene E,015%
Aupusta 5,074
-Bonner Springs 5,717
Clay Center 5,093
Cecncordia : 7,680
Derby 8,016
Tainvsay 5,178
Fort Scott 8,647
Coodleand 5,800
Haysville 6,309 : .
Iola 6,584 . .
Lenexa 8,419%
Mission City 8,656
. Pratt 6,533
Paola 5,139
Roeland Park 9,406
Russell 5,582 :
Wellington 8,231%
74,286 11,523 22,244 -0 - 17,086
2,000-5,000 NBC UBC BBC O NONE
Anthony 2,840
! Baldvin 2,391

Baxter Springs 4,801

Bellevillel

Beleit 4,161

Burlington 2.267
Caney 2,755
Cherryvale 2,933

Colby 4,738 ‘
Colurbus - 3,442
Council Grove 2,468

Elkhart 2,374

Ellinwood 2,878
Ellis 2,137 '
Ellsworth 2,486
Eudora 2,429

Eureka ' 3,631

Fredonia 3,559

Frontenac 2,459
Galenal

Garnett 2,988

Girard 2,786 :

Herington 3,911
Hiawatha 3,850 :
Hill City 2,157

Hillsboro : 2,781
Holton 3,369

Hoisington 4,164

Horton 2,386

Hugoton 3,058 et
Humboldt 2,330

ingman . 4,143
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*Considering the adoption of the UBC

1

Southern Code - 10,319

2,000--5,000 NBC UBC _BBC QU NONE
Kirnsley 2,139
Lansing 3,706 .
Larned 4,988 |
- Leotdi 2,405
Lindsborg 2,276 -
Lyons 4,324
Marion 2,331
Marysville 3,740
Meade 2,033
Medicine Lodge 2,527
Minncapolis 2,137 :
Mission Hills 4,298
Mulvane 3,285 :
Neodeshal
Norton 3,750
Oakley 2,417
Uberlin 2,437
Ngden 2,336
Osage 2,677
Osawatenie 4,649
‘Osborme 2,036
Oswego : , 2,179
Thillipsburg 3,465
Plainville . 2,518%
Sabetha 2,582
Sencca 2,446
Scott City 4,391 ;
Smitk Center . 2,494
Jo. Hutchinson 2,499
Sterling 2,039
Tonganoxie 2,279
Ulysses 4,389
Valley Center : 2,757
VaKeency 2,505 '
Pamepo 2,727
{lestwood 2,256
Yates Center 2,201
) ’ 118,062 21,547 11,229 ° 21,496 24,565



1,000-2,000

NBC

UscC

BBC

oy

Andover
Arrma
Ashland
Atwood
Felle Plzaine
"Blue Rapids
Burlingare
Calidi\."cll
Carbondeale
Chopman
Chencey

" Chetopa,
Cimarron
Clearwvater
‘Coldwater

Conway Springs

DeSoto
Dighton.
Douglass
Downs
Elvood
Enterprise
Erie
Frankfort
Gardnerx
Goddard

Grandvicw Plaza

Greensburg
Halstead
Harper
Haven
Hesston
Hoxia
Johnson
Kiowa
LaCrosse
LaCygne

Lake Quivira
Lakin
Lincoln City
Louisburg
Madison

. Mankato
Moundridae
Ness City

1,522

1,427

1,696

1,317

1,094 -

1,896

1,820

1,576
1,681

1,765
1,200

1,313
1,804

1,704

1,061

1,848

1,927

1,013

1,511

15158

‘1,193

1,814

" 1,983%

1,558%

1,054

1,254

1,145

1,014

1,827
1,267

1,363
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1,000-2,000

0wy C NONE

NRC URL 11
Nickerson 1,2¢7
Oxford 1,139
Peabody 1,702
Pleasanton 1,316
Rossville 1,029
St. John 1,654
St. Marys 1,578
Satanta 1,278
Sedan . 1,648
Sedpwick 1,152
Sharon Springs 1,116
Solowon ' 1,222
Spring Hill 1,394
. Stafford 1,471
Stockton 1,802 '
Sublctte - 1,423
Syracuse 1,932
Tcwanda 1,174
Tribune 1,185
Troy ' 1,201
Valley Falls 1,176
Victoria 1,291
Washington 1,699
Wathena 1,316
Vellsville 1,371
36,443 7,151 -0 - . 14,385 41,822
UNDER 1,000 NBC UBC BBC om NONE
Apra 324 '
Andale 498
Arlington 468
Attica 690
Aubum- 265
Claflin 902 '
Deerfield ' 498
Delphos 636
Gaylord 228 '
Holcomb 462
Kechi 201
Kirwin 292
Lenora 508
Leonardville 476
Linn ' 480
Moran 6L7 )
Morriil " 356
Natoma 590
Onaga 798
Oskaloosa _ 997
Scronton 601
Silver Lake 978%
- Tipton 364
Waterville 750
4,917 5,394 -0 - 2,668 33,326%
2

(97) Communities under 1,000 population having no code.

63



£2-2802. Subjects which may be incor.
porated in ordinauce by reference, Any city
is hereby authorized and empowered to incor-
porale in an orcinance by refercnce, in the
manner hereinafter provided, any standard or
model code or ordinance, regulation having
the effect of law of a state officer, board or
other agency, or statute, or portions thereof
on any subject on which a city may legislate,
which standard or model code or ordinanee or
state regulation is available in book or pamph-
let form: Prouvided, That nothing herein shall
be deemed to waive any statutory procedural
reguirement concerning a zoning ordinance,
except that any city may incorporate by refer-
ence in conformity with K.8 A. 12-3010 a
zoning ordinance or subdivision regulations in
code form as that term is defined in K. 8. A,
1868 Supp. 12-3301 (¢) if all viker procedural
requirements set forth in K. S. A. 12568 Supp.
12-708 are met. [K.S. A. 12-3009; L. 1969, ch.
87, § 1; April 25.]

Law Review end Bar Journsl References:

Mentioned in “1969 Kansas Legislature—A Re-
view of Enactment,” Robert F. Bennett, 28 J.B. A. K.
89, 81 (1969).

12.3303. County adoption by reference
in resalution. The provisions of any code
may be incorporated in a county rosolution
by reference and shall be as much a pait of
the resolution as if the same had been sat out
in full therein when the resolution lias been
passed by the hoard of county commis:zioners
in the manner provided by law and it is pul-
lished and copies of said code are filed and
marked as hereinafter set forth in sections 3
[12-3303] and 4 [12-3304] of this act. Any
section, article, chapter, part or portion of
such code not incorporated shall be clearly
and specifically described by the incorporat-
ing resolutions and declared to be omitted and
any provisions changing or adding to the in-
corporated provisions shall be stated in full
and published as a part of the resolution.
Instead of incorporating with omissions, the
incorporating resolution may designate spe-
cifically the sections, articles, chapters, parts
or portions of the code to be incorporated.
No such resolution shall be deemed to have
incorporated therein any code or part thereof
unless the same shall be clearly described in
the resolution by name or title, and the
resolution contain the name or title of the
person, association, agency or other organi-
zation which prepared, compiled, published
or promulgated the same, the year, edition
of the work and the statute uumber or
other sufficiently identifving description. The
amendment of anv code or the publication
of any revision by the person or orpaniza-
tion sponsoring the same shall not affect the
incorporating resolution but such incorporat.
ing resolution shall continue in cffect until it
is repealed or amended or a later code is in-
corporated by reference: Provided, That any
statute or section thereof or any state regula.
tion or portion thercof which has been incor-

orated by refercnce and which is amended
y the legislature or changed by the state
officer, board or agency, shall cease to be
effective umtil and unless incorporated by
amendment of the incerporating resolution
or the passage of another incorporating reso-
lution. [L. 1967, ch. 165, § 3; July 1.]

e
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In Kansas the option of adopting building regulations is
a power granted to local municipalities by the stata. Using
this power the varicus municipalities throughout the state
have adopted hundreds of different building codes. With this
great number of different requirements it is easy to see that
no one person could even be vaguely familiar with all of the
various conde reguirements adopted throughout the state. This
multiplicitv of requirements has several obvious disadvantages,
it may cause numerous difficulties in the planning, design
and construction of structures; it could introduce bias in
code enforcement; it may reduce competition in the construction
of housing; and it may increase the cost of housing and thereby
reduce the supply of housing.

The problem of multiple code requirements is commonly
recognized throughout the United States. It is a particularly
pertinent problem since it directly effects one of the country's
major concerns, the supply and cost of aéequate housing.
Several states, federal commissions and national organizations
are or have studied the problem of building codes and their
effects on housing.

In Kansas the problem has been diséussed and studied on
the state level since the mid 1960's. The office of the State
Architect and several reports prepared for the Kansas Department
of Economic Develcpment generated enough interest that the 1372

session of the Kansas legislature authorized the study of the



prchblem of building codes, regulaticns and standards. The
legislature established an advisory committee, to be appointed
by the governor, to make recommendations concerning the
feasibility of adopting a statewide building code and the
administrative structure necessary to enforce such a code.

In order to document the legitimacy of the use of building
regulations the historical and legal background of such regu-
lations has been developed. This investigation explains the
need for and use of building requlations as a form cf land use
control, Historical literature from the ancient tc the present
describes numerous disasters and catastrophes which iliustrate
the need and use of building codes. From the legal point of
view the court has held that building regulations are a valid
form of the police power when used to protect the public safety
and the general welfare. Several early precedent setting court
cases will be examined to illustrate the validity of this
method of land use control.

To explore the Kansas situation, surveys of incorporated
areas, counties and departments of the State were completed.
The#e surveys revealed the multiplicity of codes in use,
conflicts in the jurisdiction of State regquirements, and
extensive problems in the enforcement and admiﬂistration of
building codes. It alsc showed that the Uniform Building Code
and the National Buil&ing Code are the model codes most commonly

used in Kansas.



The conclusions of this report recognize the magnitude
and complexity of the preblem and the need to resolve the
code conflict issue. Recommendatiors are made to expand the
study to determine if a feasible enforcement program and

administrative structure can be developed on a statewide level.



