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Recent revelations of increased drug use by professional and college
athletes! have led to expanded attempts at all levels of sport to curb the
abuses.? At the college level, the NCAA, at its January 1986 convention,
authorized imposition of drug testing beginning during the 1986-87 playoff
season.? Serious constitutional questions will be raised by any method
employed to curb the abuses.* Recent decisions make it clear that a balance
must be established between school officials’ need to maintain control in
their institutions and individuals’ right to privacy.’ As advisors to school
officials and student athletes, we may be called upon to assist in answering
complex questions in reaching an acceptable balance.

Questions recently addressed by the courts include: Has the crisis facing
public school and legislative bodies, such as the NCAA, reached such a high
level that strict adherence to constitutional protections afforded individuals
may be relaxed? Does society’s need for effective methods to deal with the
present crisis in drug abuse outweigh students’ legitimate expectations of
privacy and personal security? Is it appropriate to utilize balancing tests to
determine society’s priorities, 4s opposed to strict compliance with
established standards attendant to searches by government officials?6

These are only a few of the many complex questions facing the
administrators, courts and legislative bodies which must design procedures
to successfully meet the challenge of today’s drug crisis. If the NCAA
Executive Committee is to meet with any level of success in curbing drug
abuse by student athletes, it must develop procedures which will survive
constitutional challenge. Against this backdrop, this writing will focus on the
present task of the NCAA'’s Executive Committee as it sets about developing
procedures for the impending drug testing program. The two recent cases
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discussed below may help to guide the development of those procedures.?

During the NCAA'’s recent convention, delegates approved Proposal No.
30. That proposal amends the NCAA Constitution and By-Laws to authorize
drug testing of student athletes by member institutions. The amendments
take effect August 1, 1986, with implementation of post-season drug testing
to begin during the 1986-87 season. The stated intent of Proposal No. 30 is,
in part, to authorize the Executive Committee to establish a drug testing
program for NCAA championship and certified post-season football
contests and to provide recommended guidelines for regular season drug
testing by member institutions. Proposal No. 30 requires a studentathlete, in
conjunction with the annual signing of the “‘student athlete’s statement,” to
consent to testing for drug use. The proposal further establishes the loss of
post-season eligibility as a consequence of banned drug use by a student
athlete. Amendments to Article 3, Sections 6 and 9-(i) of the NCAA
Constitution, as well as amendments to By-Law Article 2 Section 2-(f) and
Article 5 Section 2, implement the intent of Proposal No. 30. Executive
Regulation 1-7-(b) provides an extensive list of “banned drugs,” including
both performance enhancement drugs and street drugs. The category of
“street drugs” includes amphetamines, cocaine, heroin and marijuana.

As of this writing, the NCAA Executive Committee has yet to complete its
work in developing the procedures for drug testing. It is also not yet known
what form the *‘consent statement”’ will take. The statement must be signed
annually. Failure to sign such a statement will result in ineligibility. To be

eligible for competition, each student athlete must “agree” to be tested for

the use of prohibited drugs.

Although drug testing procedures have not been finalized by the Executive
Committee, a recent article in The NCAA News, which is set forth in
question-and-answer format, provides additional insight into the NCAA’s
position.? According to the article, a national drug testing program is made
necessary, in part, because a 1984 survey revealed that fewer than 90 of 518
responding institutions conducted drug testing of their student athletes.
Further, the high cost, the lack of adequate testing facilities available to
individual institutions, and *‘the need for uniformity to ensure fairness in
competition” make national testing by the NCAA practical.?

The NCAA'’s position with respect to the positive test level of certain
drugs and the reason for inclusion of other drugs on the banned list is not yet
clearly defined. For instance, a question in the article regarding caffeine levels
was followed by a response that the positive test level “is relatively high and
would not reach that level from drinking a cola or a cup of coffee.” Positive
levels could only be reached through the ingestion of large doses of caffeine
prior to competitions. Such action is assumed to be “‘a deliberate effort to
enhance performance.”!0

Student athletes using prohibited drugs for legitimate medical purposes
must be able to provide “adequate medical documentation” demonstrating a

T e e ¢

[P

Page 41

medical condition that requires regular use of the banned substance.
Assuming such documentation is produced, the student athlete would be
granted an exception by the Executive Committee. The student athlete with a
medical condition requiring the use of a banned drug would declare the use
when signing his requisite annual statement.

Inadvertent use of banned substances would be prevented through a major
effort to educate student athletes, physicians treating student athletes,
athletic trainers and coaches. Moreover, it is believed that drug levels in urine
specimens resulting from inadvertent or “‘normal therapeutic’ use would be
relatively low, and automatic positive tests would not result. Additionally,
suitable alternatives to banned drugs are believed to be available for normal
therapeutic use.!! :

Any student athlete who “tests positive’ in accordance with drug testing
methods authorized by the Executive Committee will be declared ineligible
and remain ineligible for post-season competition for a minimum of 90 days
after the test date. If the student athlete tests positive after being restored to
eligibility, “he or she shall be charged with the loss of one season of post-
season eligibility in all sports and shall remain ineligible for post-season
competition at least through the succeeding academic year.”’12

Drug testing (estimated first year cost: $310,000) will be conducted at
most, if notatall, NCAA national championship and “certified"’ post-season
football contests. The Special Committee on National Drug Testing Policy
recommended to the NCAA Executive Committee the imposition of a
pattern for testing place finishers, as well as other participants, on a random
basis at the conclusion of the individual/team championships; the team sport
student athletes would be selected at random or on the basis of playing time
and position prior to or during the championship.?

Although the NCAA has taken the position that drug testing will be
limited to post-season events only, Proposal No. 30 authorizes the NCAA to
provide guidelines for drug testing by member institutions during the regular
season. Student athletes testing positive will be declared ineligible for post-
season participation pursuant to the NCAA’s regular eligibility procedures.
This procedure further requires that the member institution rather than the
NCAA declare the student-athlete ineligible.!4

Because championship events and post-season competitions are “‘closed,”
the NCAA does not believe championship and post-season drug testing, or
any resulting determinations of ineligibility for that matter, will interfere
with constitutionally protected individual rights.!* This position, however,
may lack authoritative support.!¢ The Supreme Court’s decision in New
Jersey v. T.L.O. and the recent trial court decision in Odenheim v. Carlstadt-
East Rutherford Regional School District, if upheld and followed, may
undermine the NCAA’s position.

The Fourth Amendment to the United States Constitution protects the
security of the people ‘‘in their persons, houses, papers and effects’ against
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“‘unreasonable searches and seizures.””!” The Fourth Amendment is made
applicable to the state through the Fourteenth Amendment.!8 As applied to
the states, the Fourteenth Amendment protects citizens from the state and all
of its creatures—boards of education not excepted. State creatures such as
boards of education ‘‘have important, delicate and highly discretionary
functions, but none that they may not perform within the limits of the Bill of
Rights.””19 Although in 1942 20 the Supreme Court recognized that state
action “must be tempered by respect for students’ fundamental
Constitutional rights,””?! only recently have students’ rights truly been
recognized and protected.?? Since the Supreme Court’s landmark decision in
Tinker v. Des Moines Independent Community School District,2 courts have
struggled to determine the scope of recognition and protection to be afforded
student rights.2* Most recently, the Supreme Court in New Jersey v. T.L.O.
limited the extent of Fourth Amendment protection in the school setting.

On January 15, 1985, the Supreme Court reached its decision in T.L.O.
and found the Fourth Amendment applicable to actions of public school
officials. However, the Court determined that, *in balance,” strict
compliance with Fourth Amendment warrant and probable cause
requirements was not mandated.2’

Citing Goss v. Lopez,? the court concluded that maintaining security and
order in schools *‘requires a certain degree of flexibility in disciplinary
procedures.””?? This flexibility, however, must be balanced with students’
constitutionally protected rights. The Court explained: *“On one side of the
balance are arrayed the individual’s legitimate expectations of privacy and
personal security; on the other, the government’s need to effective methods
to deal with breaches of public order.”’28

T.L.O., a female student, was taken to the high school principal’s office
after allegedly violating the school rule prohibiting smoking in the bathroom.
T.L.O. denied the infraction. The vice-principal conducted a search of
T.L.O.’s purse for cigarettes. During the search, the vice-principal found a
small amount of marijuana, a pipe, a number of empty plastic bags, a
substantial quantity of money and two letters implicating T.L.O. in drug
dealing. Delinquency charges were brought in Juvenile Court. T.L.O.’s
motion to suppress was denied. The state court found that the Fourth
Amendment applied to searches by school officials but determined the
search_to be reasonable. T.L.O. was adjudged delinquent. The Appellate
Division affirmed the trial court’s finding, but the New Jersey Supreme
Court reversed, ordered the suppression of the evidence found in T.L.O.’s
purse and holding that the search was unreasonable. Certiorari was granted
the the New Jersey Supreme Court’s decision was reversed.??

The Supreme Court rejected the state’s argument that Fourth Amendment
protections apply only to police action. The Court explained that the basic
purpose of the Amendment “is to safeguard the privacy and security of
individuals against arbitrary invasions by governmental officials.””? It
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further found that the Amendment applies equally in civil and criminal
cases.3! School officials, in carrying out searches and other disciplinary
functions, act as representatives of the state, not merely assurrogate parents.
School officials cannot, therefore claim parental immunity from the
strictures of the Fourth Amendment.

The Supreme Court concluded that the school setting required some
modification of the level of suspicion of illicit activity needed to justify a
search. Therefore, the Court found no need for strict adherence by school
officials to the Fourth Amendment warrant and probably cause
requirements. The legality of a search in the school setting **depends simply
on the reasonableness, under all circumstances of the search.>
Reasonableness depends on whether the intrusive act was justified at its
inception and whether the search as conducted was reasonably related in
scope to circumstances justifying the initial interference. To prove that the
intrusive act was justified at its inception, it must be shown that reasonable
grounds existed for suspecting that a search would reveal evidence indicating
that the student had violated or was violating either the law or the rules of the
school.”33

The Supreme Court concluded that the vice-principal’s suspicion that
T.L.O. possessed cigarettes in her purse “was not an inchoate and
unparticularized suspicion or hunch.””* Explaining that sufficient
probability rather than absolute certainty was the touchstone of
reasonableness under the Fourth Amendment, the Court found the search to
be reasonable.?

Since T.L.O. was decided, the need to balance the interests of students and
school officials has once again been presented to a court. On December 9,
1985, in Odenheim v. Carlstadt East-Rutherford School District, a New Jersey
chancellor relied upon T.L.O. when finding unconstitutional the Board of
Education’s new drug testing rule. The Board had adopted Policy No. 5141.3
in its Policy Manual. The new policy, entitled “Comprehensive Medical
Examinations,” required annual physicals of all students enrolled or to be
enrolled in the district. The physical examination was designed to identify the
extent of any physical defects, illness or communicable disease and to
determine fitness for school-sponsored health safety, sport and/or physical
education courses required by law. The policy’s stated purpose further
provided that the examination *will help to identify any drugand alcohol use
by the pupils.” This detection would enable the Board to enter the student
into appropriate rehabilitation programs. Failure of a student to submit to or
complete the test would result in exclusion from class.

A group of students and parents brought suit to preclude the Board from
testing any urine samples for the presence of drugs or alcohol. On August 13,
1985, a temporary restraining order was entered restricting testing, as urged
by students and parents. On September 3, 1985, the court converted the
temporary restraining order into a preliminary injunction. Thgnatter was
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set for trial.

At trial the Board argued that no intrusive deprivation of privacy occurred,
since the test was conducted for legitimate, traditional medical reasons. The
Board considered drug use and/or alcohol use asillnesses. The Board further
argued that the policy was beyond the parameters of the Fourth Amendment
because (1) state policy required physical examinations to ensure fitness; (2)
student files would be maintained as confidential; and (3) the exclusion
sanction was distinguished from suspension or expulsion under state law.

On December 9, 1985, the chancellor issued his written finding. Citing the
Supreme Court’s T.L.O. reasonableness standards, the chancellor found that
the Board’s drug testing policy was not reasonably related in scope to the
circumstances which initially justified the interference with students’ privacy
expectations. The evidence®® did not establish a reasonable justification for
the Board’s initial interference with students’ rights. The court further found
unacceptable the Board’s attempt to distinguish the **exclusion” sanction
from suspension or expulsion. The court stated, [ The Board’s] policy is an
attempt to control student discipline under the guise of a medical procedure,
thereby circumventing strict due process requirements.”” Such a position, the
court concluded, failed to pass constitutional muster.

A notice of appeal has been filed by the Board in Odenheim. Review is
pending. If the chancellor’s determination is upheld, successful challenges to
similar drug testing procedures may follow.

What lessons may be drawn from T.L.O. and Odenheim which will assist
the NCAA Executive Committee in developing procedures which will “pass
constitutional muster?” Clearly many unanswered questions must be
addressed. Some of the questions to be answered include: What expectation
of privacy is reasonable for college students and student athletes to rely
upon? Does the more intrusive nature of drug testing shift the balance
established in T.L.O.? Are the present NCAA eligibility procedures
sufficient to meet constitutional tests? By signing the annual student
statement, will student athletes effectively waive their Fourth Amendment
rights? _

College students clearly enjoy the security of the same constitutional
protection afforded the general public.3? The fact that individuals are not
compelled by state law to attend college does not diminish the constitutional
protection available to such individuals. In the concurring opinion in T.L.O.,
however, Justice Powell agreed with the court’s conclusion that individuals
compelled to attend school have a lesser expectation of privacy than
members of the population generally.3® Justice Powell asserted that the

relationship between students and school authorities does not compare with
the adversarial relationship which exists between police officers and criminal
suspects. It is questionable whether the same could be said of the relationship
between collegiate student athletes and the Enforcement Committee of the
NCAA. It cannot be denied that in the latter situation, an adversarial
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relationship exists. ‘

Can individuals who voluntarily participate® in intercollegiate athletics
expect the same degree of privacy as high school students whose attendance is
compelled? Has that individual assumed the risk of lesser constitutional
security by his voluntary participation?® Are the consent and assumption of
risk “voluntary?’’4! The answers to these questions must be drawn from an
analysis of the facts of each case. The well-established two-step test to
determine one’s expectation of privacy must be met.* The first test is
subjective: Has the individual by his or her conduct exhibited an actual
expectation of privacy? The second test is objective: Is the expectation
recognized as reasonable by society?*?

It cannot be denied that nothing is more intrusive than searches by state
officials which are accomplished by the withdrawal of bodily fluids. In such
instances, both the subjective and objective tests of Katz are met. Close
scrutiny of that action is therefore warranted. A clearly compelling state
interest must be shown to justify the search.

Can the NCAA show a compelling interest in testing for drug use? What
reasonable justification exists to support the initial intrusion of a drug test?**
Is there a distinction to be made between testing for the use of “performance
enhancement’’ drugs and the use of *‘street drugs?”’ One commentator asserts
that the NCAA is justified, as is the International Olympic Committee, in
precluding the use of “performance enhancement’” drugs.5 Testing student
athletes for the use of ‘‘street drugs,” however, may be much more difficult,
if not impossible, for the NCAA to justify.4

Assuming the NCAA drug testing policy is found to be constitutional, the
procedures implementing that policy must also be constitutional.#’ The
NCAA has indicated that its drug testing program is governed by the regular
NCAA eligibility procedures.* The NCAA'’s enforcement procedures have
been criticized as lacking fundamental procedural due process safeguards.*
Chief among the criticisms has been the lack of any effective student
contribution to the rule-making process and the lack of effective means for a
student athlete to rebut charges of rules violations. Minimum due process
requirements entitle an individual to notice and a hearing.5° It is assumed by
the NCAA, without justification, that where rules violations are suspected
and investigated, the NCAA member institution will safeguard the student
athlete’s interests. However, practical experience has shown this assumption
to be baseless.5! The absence of effective means for student athletes to
confront accusers and rebut evidence after being declared ineligible may be
the most serious criticism directed against present NCAA procedures. As the
Executive Committee prepares procedures for drug testing, meeting this
criticism should be a priority.?

The NCAA will likely defend any constitutional challenge to the drug

- testing program by asserting a participant’s consent to testing. Although a

complete analysis of the issue is beyond the scope of this article? it is
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questionable whether the participant’s consent can generally be deemed to be
knowing and voluntary.5*

The NCAA Executive Committee is presently faced with a difficult task.
Despite the requirements of the procedural safeguards enacted by the
NCAA, a constitutional challenge to the drug testing program is inevitable.
To successfully defend the challenge and meet its goal of combating drug use,
the NCAA must revise its attitude toward student athletes’ rights. A
representative voice which protects the interests of participants is needed.
Several alternatives are available to meet this need. Oversight panels could be
created by member institutions with the authorization of the NCAA. These
panels would advise student athletes and protect their interests. A precedent
for these panels may be found in the NCAA career counseling panels nowin
place at many member institutions.53

If the panels prove unworkable, the NCAA could utilize and expand upon
its new Rule 3-1(h)(4), which permits member institutions to employ
outside professionals. Moreover, the NCAA could authorize member
institutions to solicit the participation of local bar associations. Regardless of
the choice made, the NCAA Executive Committee’s attention to effective
protection of student athletes’ constitutional rights is clearly warranted.

The Executive Committee and its advisors must look to recent cases, such
as T.L.O. and Odenheim for guidance as drug testing programs and
procedures for implementing those programs are developed. Even though
these cases appear to raise more questions than they answer, it is imperative
that their reasonableness standards be met. If the NCAA drug testing
program itself is reasonably related to a legitimate purpose of the
organization and if the procedures adopted are designed to. safeguard a
targeted individual’s constitutional rights, then the objective of curbing drug
abuse in collegiate sports may be met.
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